
EIGHTY-NINTH DAV 
FRIDAY, MAY 30, 1997 

PROCEEDINGS 

The Senate met at 10:00 a.m. pursuant to adjournment and was called 
to order by President Pro Tempore Zaffirini. 

The roll was called and the following Senators were present: 
Armbrister, Barrientos, Bivins, Brown, Cain, Carona, Duncan, Ellis, Fraser, 
Gallegos, Galloway, Harris, Haywood, Lindsay, Lucio, Luna, Madia, 
Moncrief, Nelson, Nixon, Ogden, Patterson, Ratliff, Shapiro, Shapleigh, 
Sibley, Truan, Wentworth, West, Whitmire, Zaffirini. 

The President Pro Tempore announced that a quorum of the Senate 
was present. 

The Honorable Joe Crabb of the House of Representatives offered the 
invocation as follows: 

As the 75th Regular Legislative Session draws to a close, this 
scripture seems especially appropriate: 

"With what shall I come before the Lord and bow down before the 
exalted God? Shall I come before him with burnt offerings, with 
calves a year old? Will the Lord be pleased with thousands of rams, 
with ten thousand rivers of oil? Shall I offer my firstborn for my 
transgression, the fruit of my body for the sin of my soul? He has 
showed you, 0 man, what is good. And what does the Lord require of 
you? To act justly and to love mercy and to walk humbly with your 
God." (Micah 6:6-8) 

I would also think that the prayer offered by Sir Jacob Astley 
before the battle of Edgehill on October 23, 1642, might be fitting. 

"O Lord, Thou knowest how busy I must be this day. If I forget 
Thee, do not Thou forget me." Amen. 

On motion of Senator Truan and by unanimous consent, the reading of 
the Journal of the proceedings of yesterday was dispensed with and the 
Journal was approved. 

CONFERENCE COMMITTEE REPORT ON 
SENATE BILL 987 

Senator Moncrief submitted the following Conference 
Committee Report: 
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Honorable Bob Bullock 
President of the Senate 

Honorable James E. 11 Pete 11 Laney 
Speaker of the House of Representatives 

Sirs: 

Austin, Texas 
May 29, 1997 

We, Your Conference Committee, appointed to adjust the differences 
between the Senate and the House of Representatives on SB 987 have had 
the same under consideration, and beg to report it back with the 
recommendation that it do pass in the form and text hereto attached. 

MONCRIEF 
BIVINS 
TRUAN 
ZAFFIRINI 

GALLEGO 
MOWERY 
PRICE 
WEST 

On the part of the Senate On the part of the House 

A BILL TO BE ENTITLED 
AN ACT 

relating to alternative uses for money in the compensation to victims of 
crime fund. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION 1. Article 56.54, Code of Criminal Procedure, is amended by 

adding Subsection (h) to read as follows: 
lb) In addition to the purposes provided by Subsection lb) the 

leiislature may appropriate money in the compensation to victims of crime 
fund to state a~encies that deliver or fund victim-related seryjces or 
assistance. This subsection expires Au~ust 31. 1999. 

SECTION 2. Article 56.54(b ), Code of Criminal Procedure, is amended 
to read as follows: 

(b) Except as provided by Article 56.541. the ['fire] compensation to 
victims of crime fund may be used only by the attorney general [mtty) for the 
payment of compensation to claimants or victims under this subchapter and 
other expenses in administering this subchapter. 

SECTION 3. Subchapter B, Chapter 56, Code of Criminal Procedure, is 
amended by adding Article 56.541 to read as follows: 

Art. 56.541. APPROPRIATION OF EXCESS MONEY FOR OTHER 
CRIME VICTIM ASSISTANCE la) Not later than December 15 of each 
even-numbered year, the attorney general. after consultin~ with the 
comptroller. shall prepare forecasts and certify estimates of: 

(1) the amount of money that the attorney ~eneral anticipates will be 
received from deposits made to the credit of the compensation to victims of 
crime fund during the next state fiscal biennium, other than deposits of: 

(A) gifts. grants. and donations: and 
CB) money received from the United States: 
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(2) the amount of money from the fund that the attorney general 
anticipates will be obligated during the next sta(e fiscal biennium to comply 
with this chapter; and 

(3) the amount of money in the fund tha( the attorney general 
anticipates will remain unexpended at (he end of the current stale fiscal year 
and that is available for appropriation in the next state fiscal biennium. 

lb) At the time the attorney eeneral certifies the estima(es made under 
Subsection (a) the attorney general shall also certify for the next state fiscal 
biennium the amount of excess money in the compensation to yictjms of crime 
fund for purooses of Subseclion (c). calculated by multiplyine the amount 
estimated under Subsection (a)(2) by 120 percent. and subtracting that 
product from the sum of the amounts es(imated under Subsections (a)(!) 
and (a)(3). 

(c) For a state fiscal biennium. the legislature may approprja(e from the 
compensation to victims of crime fund the amount of excess money in the 
fund certified for the biennium under Subsection (b) to state agencies that 
deliver or fund victim-related services or assistance. 

(d) The attorney general and the comptroller shall cooperate in 
determining the proper allocation of the various sources of revenue deposited 
to the credit of the compensation to victims of crime fund for purposes of 
thjs artjcle. 

(e) The attorney general may use money appropriated from the 
compensation to victims of crime fund for crants or contracts supporting 
victim-related services or assistance. A grant supporting victim-related 
services or assistance is governed by Chapter 783 Government Code. 

(f) The attorney general shall adopt rules necessary to carry out 
this article. 

SECTION 4. (a) Except as provided by Subsection (b) of this section, 
this Act takes effect immediately. 

(b) Sections 2 and 3 of this Act take effect September 1, 1997. The 
attorney general shall make the first estimates required by Article 56.541, 
Code of Criminal Procedure, as added by this Act, for the state fiscal 
biennium beginning September 1, 1999, and the legislature may not 
appropriate excess money in the compensation to victims of crime fund as 
provided by Article 56.541, Code of Criminal Procedure, as added by this 
Act, for a biennium before the state fiscal biennium beginning 
September 1, 1999. 

SECTION 5. The importance of this legislation and the crowded 
condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended, and that this Act take effect and be in force according 
to its terms, and it is so enacted. 

The Conference Committee Report was read and was filed with the 
Secretary of the Senate. 
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CONFERENCE COMMITTEE REPORT ON 
SENA TE BILL 534 

Senator Harris submitted the following Conference Committee Report: 

Honorable Bob Bullock 
President of the Senate 

Austin, Texas 
May 29, 1997 

Honorable James E. "Pete" Laney 
Speaker of the House of Representatives 

Sirs: 

We, Your Conference Committee, appointed to adjust the differences 
between the Senate and the House of Representatives on SB 534 have had 
the same under consideration, and beg to report it back with the 
recommendation that it do pass in the form and text hereto attached. 

HARRIS 
ELLIS 
DUNCAN 
MADLA 
CAIN 
On the part of the Senate 

MAXEY 
CHRISTIAN 
HILD ERB RAN 
McREYNOLDS 
NAISHTAT 
On the part of the House 

A BILL TO BE ENTITLED 
AN ACT 

relating to the collection of claims for recovery of money under subrogation 
and third-party reimbursement rights arising from medical payments by 
health and human services agencies. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION 1. Subchapter B, Chapter 531, Government Code, is amended 

by adding Section 531.0391 to read as follows: 
Sec. 531.0391 SUBROGATION AND THIRD-PARTY 

REIMBURSEMENT COLLECTION CONTRACT. la) The commission 
shall enter into a contract under which the contractor is authorized on behalf 
of the commission or a health and human services agency to recover money 
under a subro~ation or third-party reimbursement right held by the 
commission or a health and human services agency arisina from payment of 
medical expenses. The contract must provide that: 

Ill the commission or a~ency as appropriate, shall compensate the 
contractor based on a percentage of the amount of money recovered by the 
contractor for the commission or agency: and 

12) with the approyal of the attorney required by other law to 
represent the commission or agency in court. the contractor may represent the 
commission or agency in a court proceedin~ to recover money under 
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a subrogation or third-party reimbursement right if the representation is 
cost-effective and specifically authorized by the commission. 

(bl The commission shall develop a process for jdentjfyine claims for the 
recovery of money under a subrogation or third-party reimbursement right 
desqihed by this section and referring the claims to the contractor. A health 
and human services agency shall cooperate with the contractor on a claim of 
the agency referred to the contractor for collection. 

(c) The commission is not required to enter into a contract under 
Subsection (a) if the commission cannot identify a contractor who is willing 
to contract with the commission on reasonable terms. If the commission 
cannot jdentjfy such a cOntractor. the commission shall develop and 
implement alternative policies to ensure the collectjon of money under 
a subrogation or third-party reimbursement right. 

(d) The commission may allow a state agency other than a health and 
human services aiency to be a party to the contract required under Subsection 
(a). In that case. the commission shall modify the contract as necessary to 
reflect the services to be provided by the contractor to the additional 
state agency, 

SECTION 2. Not later than February 1, 1998, the Health and Human 
Services Commission shall enter into an initial contract or implement the 
alternative policies as required by Section 531.0391, Government Code, as 
added by this Act. 

SECTION 3. Not later than September 1, 1998, the Health and Human 
Services Commission shall prepare and deliver to the governor, lieutenant 
governor, speaker of the house of representatives, and clerks of the standing 
committees of the senate and house of representatives with primary 
jurisdiction over human services a report concerning: 

(1) the commission's progress in improving collection of money 
under subrogation and third-party reimbursement rights relating to medical 
expenses paid by the commission and health and human services agencies; 

(2) the adequacy of existing lien and subrogation statutes; 
(3) any feature of a contract or a claims processing procedure of the 

commission or a health and human services agency that limits the ability of 
the commission or agency to collect money under a subrogation or third-party 
reimbursement right described by Subdivision (1) of this section; and 

(4) any other matter affecting the ability of the commission or 
a health and human services agency to collect money under a subrogation or 
third-party reimbursement right described by Subdivision (1) of this section. 

SECTION 4. The importance of this legislation and the crowded 
condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended, and that this Act take effect and be in force from and 
after its passage, and it is so enacted. 

The Conference Committee Report was read and was filed with the 
Secretary of the Senate. 
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CONFERENCE COMMITTEE REPORT ON 
SENATE BILL 381 

Senator Shapiro submitted the following Conference Committee Report: 

Honorable Bob Bullock 
President of the Senate 

Honorable James E. "Pete" Laney 

Austin, Texas 
May 29, 1997 

Speaker of the House of Representatives 

Sirs: 

We, Your Conference Committee, appointed to adjust the differences 
between the Senate and the House of Representatives on SB 381 have had 
the same under consideration, and beg to report it back with the 
recommendation that it do pass in the form and text hereto attached. 

SHAPIRO 
WHITMIRE 
DUNCAN 
NELSON 
HARRIS 

GOODMAN 
HIGHTOWER 
PLACE 
FARRAR 

On the part of the Senate On the part of the House 

A BILL TO BE ENTITLED 
AN ACT 

relating to the civil and criminal consequences of a grant of deferred 
adjudication for a sexual offense or a sexually assaultive offense and to the 
prosecution of certain defendants charged with or convicted of 
those offenses. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION 1. Subsections (a), (c}, and (d}, Section 5, Article 42.12, Code 

of Criminal Procedure, arc amended to read as follows: 
(a) Except as provided by Subsection (d) of this section, when in the 

judge's opinion the best interest of society and the defendant will be served, 
the judge may, after receiving a plea of guilty or plea of nolo contendere, 
hearing the evidence, and finding that it substantiates the defendant's guilt, 
defer further proceedings without entering an adjudication of guilt, and place 
the defendant on community supervision. A judge may place on community 
supervision under this sectjon a defendant charged with an offense under 
Section 21.11. 22.011 or 22,021 Penal Code regardless of the age of the 
yictjm. or a defendant charged with a felony described by Section 13B(b) of 
this article, only if the judge makes a finding in open court that placing the 
defendant on community supervision is in the best interest of the victim. The 
failure of the judge to find that deferred adjudication is in the best interest of 
the victim is not grounds for the defendant to set asjde the plea deferred 
adiudjcation or any subsequent conviction or sentence. After placing the 
defendant on community supervision under this section, the judge shall 
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inform the defendant orally or in writing of the possible consequences under 
Subsection (b) of this section of'· violation of community supervision. If the 
information is provided orally, the judge must record and maintain the judge's 
statement to the defendant. The failure of a judge to inform a defendant of 
possible consequences under Subsection (b) of this section is not a ground for 
reversal unless the defendant shows that he was harmed by the failure of the 
judge to provide the information. In a felony case, the period of community 
supervision may not exceed 10 years. For a defendant charged with a felony 
under Section 21.11, 22.011, or 22.021, Penal Code, regardless of the age of 
the victim, and for a defendrnt charged with a felony described by 
Section 13B(b) of this article, th" period of community supervision may not 
be less than five years. In a m::sdemeanor case, the period of community 
supervision may not exceed two years. A judge may increase the maximum 
period of community supervision in the manner provided by Section 22(c) of 
this article. The judge may impose a fine applicable to the offense and require 
any reasonable conditions of community supervision, including mental health 
treatment under Section ll(d) of this article, that a judge could impose on 
a defendant placed on community supervision for a conviction that was 
probated and suspended, including confinement. The provisions of 
Section 15 of this article specifying whether a defendant convicted of a state 
jail felony is to be confined in a county jail or state jail felony facility and 
establishing the minimum and maximum terms of confinement as a condition 
of community supervision apply in the same manner to a defendant placed on 
community supervision after pleading guilty or nolo contendere to a state jail 
felony. However, upon written motion of the defendant requesting final 
adjudication filed within 30 days after entering such plea and the deferment of 
adjudication, the judge shall proceed to final adjudication as in all 
other cases. 

(c) On expiration of a community supervision period imposed under 
Subsection (a) of this section, if the judge has not proceeded to adjudication 
of guilt, the judge shall dismiss the proceedings against the defendant and 
discharge him. The judge ma:1 dismiss the proceedings and discharge 
a defendant, other than a defenc.ant charged with an offense described by 
Section 13B(b) of this article, prior to the expiration of the term of community 
supervision if in the judge's opinion the best interest of society and the 
defendant will be served. The judge may dismiss the proceedings and 
discharge a defendant charged with a felony described by Section 13B(b) of 
this article only if in the judge's opinion the best interest of society and the 
defendant will be served and the defendant has successfully completed at 
least two-thirds of the period of community supervision. Except as provided 
by Section 12.42Cgl Penal Code.....a [i'r] dismissal and discharge under this 
section may not be deemed a conviction for the purposes of disqualifications 
or disabilities imposed by law for conviction of an offense. For any defendant 
who receives a dismissal and diss:harge under this section[, except that]: 

(1) upon conviction of a subsequent offense, the fact that the 
defendant had previously received community supervision with a deferred 
adjudication of guilt shall be admissible before the court or jury to be 
considered on the issue of pena1t:1; 
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(2) if the defendant is an applicant for a license or is a licensee under 
Chapter 42, Human Resources Code, the Texas Department of Human 
Services may consider the fact that the defendant previously has received 
community supervision with a deferred adjudication of guilt under this 
section in issuing, renewing, denying, or revoking a license under that 
chapter; and 

(3) if the defendant is a person who has applied for registration to 
provide mental health or medical services for the rehabilitation of sex 
offenders, the Interagency Council on Sex Offender Treatment may consider 
the fact that the defendant has received community supervision under this 
section in issuing, renewing, denying, or revoking a license or registration 
issued by that council. 

(d) In all other cases the judge may grant deferred adjudication unless~ 
(ll the defendant is charged with an offense: 

(A} [ft}] under Section 49.04, 49.05, 49.06, 49.07, or 49.08, 
Penal Code; or 

Qll [(2)] for which punishment may be increased under 
Section 481.134(c), (d), (e), or (f), Health and Safety Code, if it is shown that 
the defendant has been previously convicted of an offense for which 
punishment was increased under any one of those subsections;,,,m 

(2) the defendant: 
(A) is char2ed with an offense under Section 21.11. 22.011. 

or 22 021. Penal Code. re2ardless of the age of the vjctjm or a felony 
described by Section 13BCb) of thjs article; and 

CB) has previously been placed on community supervision for 
any offense under Para~raph (A) of this subdivision. 

SECTION 2. Subsection (b ), Section 3.03, Penal Code, is amended to 
read as follows: 

(b) If the accused is found guilty of more than one offense arising out of 
the same criminal episode, the sentences may run concurrently or 
consecutively if each sentence is for a conviction of: 

(1) an offense~ 
(Al under Section 49.08; or 
Oil [(Z) an offcnoe) for which a plea agreement was reached in 

a case in which the accused was charged with more than one offense under 
Section 49.08;._m 

12) an offense: 
(A) under Sectjon 21.11. 22.011. 22.021. 25.02. 

or 43.25 committed against a victim youn2er than 17 years of age at the time 
of the commission of the offense re2ardless of whether the accused is 
convicted of violations of the same section more than once or is convicted of 
violations of more than one section: or 

CB) for which a plea aEreement was reached in a case in which 
the accused was charged wjth more than one offense listed in Para2raph IA) 
committed against a victim yount:er than 17 years of aee at the time of the 
commission of the offense regardless of whether the accused is char~ed with 
violations of the same section more than once or is chari"ed with violations of 
more than one section. 
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SECTION 3. Section 3.04, Penal Code, is amended by adding 
Subsection (c) to read as follows: 

(c) The right to severance under this section does not apply to 
a prosecution for offenses described by Sectjon 3 03Cb)(2) unless the court 
determines that the defendant or the state would be unfairly prejudiced by 
a joinder of offenses. in whjch eyent the judge may order the offenses to be 
tried separately or may order other relief as justice requires 

SECTION 4. Section 12.42, Penal Code, is amended by adding 
Subsection (g) to read as follows: 

(g) For the purposes of Subsection Cd)<2): 
(0 a defendant has been previously convicted of an offense listed 

under Subsection Cd)(2)(B) if the defendant was adjudged guilty of the 
offense or entered a plea of guilty or nolo contendere in return for a grant of 
deferred adjudication regardless of whether the sentence for the offense was 
ever imposed or whether the sentence was vrobated and the defendant was 
suhseQuently discharged from community supervision: and 

(2) a conviction under the Jaws of another state for an offense 
containing elements that are substantially similar to the elements of an 
offense listed under Subsection (d)(2)(B) is a conviction of an offense listed 
under Subsection (d)(2)(Bl. 

SECTION 5. Subsection (e), Section 3, Article 6252-13c.l, Revised 
Statutes, is amended to read as follows: 

(e) Not later than the eighth day after receiving a registration form under 
Subsection (b), (c), or (d) of this section, the local Jaw enforcement authority 
shall verify the age of the victim and the basis on which the person is subject 
to registration under this article. If the victim is a child younger than 17 years 
of age and the basis on which the person is subject to registration is not an 
adjudication of delinquent conduct [or a dcfc11cd adjttdication] and is not 
a conviction or a deferred adjudjcatjon for an offense under Section 25.02, 
Penal Code, the authority shall immediately publish notice in English and 
Spanish in at least one newspaper of general circulation in the county in which 
the person subject to registration intends to reside. The authority shall 
publish a duplicate notice in the newspaper, with any necessary corrections, 
during the week immediately following the week of initial publication. If the 
victim is a child younger than 17 years of age, regardless of the basis on which 
the person is subject to registration, the authority shall immediately provide 
notice to the superintendent of public schools of the school district in which 
the person subject to registration intends to reside by mail to the 
district office. 

SECTION 6. Subsection (f), Section 4, Article 6252-13c.l, Revised 
Statutes, is amended to read as follows: 

(f) If the person moves to another municipality or county in this state, 
the department shall inform the applicable local law enforcement authority in 
the new area of the person's residence not later than the third day after the date 
on which the department receives information under Subsection (a) of this 
section. Not later than the eighth day after the date on which the local law 
enforcement authority is informed under Subsection (a) of this section or 
under this subsection, the authority shall verify the age of the victim and the 
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basis on which the person is subject to registration under this article. If the 
victim is a child younger than 17 years of age and the basis on which the 
person is subject to registration is not an adjudication of delinquent conduct 
[01 a defe11cd ad:judieation] and is not a conviction or a deferred adjudication 
for an offense under Section 25.02, Penal Code, the authority shall 
immediately publish notice in English and Spanish in at least one newspaper 
of general circulation in the county in which the person subject to registration 
intends to reside. The local law enforcement authority shall publish 
a duplicate notice in the newspaper, with any necessary corrections, during 
the week immediately following the week of initial publication. If the victim 
is a child younger than 17 years of age, regardless of the basis on which the 
person is subject to registration, the authority shall immediately provide 
notice to the superintendent of public schools of the school district in which 
the person subject to registration intends to reside by mail to the 
district office. 

SECTION 7. (a) The change in law made by this Act applies only to an 
offense committed on or after the effective date of this Act. For purposes of 
this section, an offense is committed before the effective date of this Act if 
any element of the offense occurs before the effective date. 

(b) An offense committed before the effective date of this Act is covered 
by the law in effect when the offense was committed, and the former law is 
continued in effect for that purpose. 

SECTION 8. This Act takes effect September 1, 1997. 
SECTION 9. The importance of this legislation and the crowded 

condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended. 

The Conference Committee Report was read and was filed with the 
Secretary of the Senate. 

CONFERENCE COMMITTEE REPORT ON 
SENATE BILL 1907 

Senator Bivins submitted the following Conference Committee Report: 

Honorable Bob Bullock 
President of the Senate 

Honorable James E. "Pete" Laney 
Speaker of the House of Representatives 

Sirs: 

Austin, Texas 
May 29, 1997 

We, Your Conference Committee, appointed to adjust the differences 
between the Senate and the House of Representatives on SB 1907 have had 
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the same under consideration, and beg to report it back with the 
recommendation that it do pass in the form and text hereto attached. 

BIVINS SWINFORD 
SIBLEY SOLIS 
LUNA RANGEL 
BARRIENTOS E. REYNA 
On the part of the Senate On the part of the House 

A BILL TO BE ENTITLED 
AN ACT 

relating to tuition and fees charged by public institutions of higher education, 
including the redesignation of certain fees as tuition. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
ARTICLE 1. TUITION AND FEES 

SECTION 1.01. Subchapter B, Chapter 54, Education Code, is amended 
by adding Section 54.0513 to read as follows: 

Sec. 54.0513. REDESIGNATION OF BUILDING USE FEE. (a) The 
building use fee previously authorized in Section 55.16 of this code is 
redesignated as tuition. 

(b) In addition to amounts that a governing board of an institution of 
higher education is authorized to charge as tuition under this chapter. the 
governing board is authorized to charge as tuition the following 
maximum amounts· 

(l) $34 per semester credit hour for the 1997-1998 academic year: 
(2) $36 per semester credit hour for the 1998-1999 academic year: 
(3) $38 per semester credit hour for the I 999-2000 academic 

year: and 
(4) $40 per semester credit hour for the 2000-2001 academic year 

and each academic year thereafter. 
(c) Amounts collected by an institution of higher education under this 

section are institutional funds as defined by Section 51.009 of this code and 
shall be accounted for as designated funds. These funds shall not be 
accounted for in a general appropriations act in such a way as to reduce the 
general revenue appropriation to a particular institution. 

(d) A governing board may waive all or part of the tuition charged to 
a student under this section if it finds that the payment of such tuition would 
cause an undue economic hardship on the student. 

(e) Section 56.033 of this code requiring certain percentage amounts of 
tuition to be set aside for grants and scholarships does not apply to tuition 
collected under this section. 

(0 A governing board of an institution of higher education may continue 
to charge as tuition under this section the amount that it charned as the 
building use fee at that institution in the 1996-1997 academic year without 
holding a public hearing. but may not increase tuition under this section above 
that amount without holding a pub!ic hearing. 

SECTION 1.02. Subsection (i), Section 54.051, Education Code, is 
amended to read as follows: 
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(i) Tuition for a resident student registered at a law school is ill[~] 
per semester credit hour. Tuition for a nonresident student registered at a law 
school is the amount that can be charged a nonresident ~raduate student under 
Subsection (d) and Section 54.008 [$200 pet scn1estc1 etcdit hotn]. 

SECTION 1.03. Subchapter D, Chapter 54, Education Code, is amended 
by adding Section 54.214 to read as follows: 

Sec. 54.214. DISTANCE LEARNING OR OFF-CAMPUS COURSES. 
The governing board of an institution of higher education may waiye a fee it 
is authorized to char~e jf the board determines t~.at: 

(1) a student is enrolled only in distance learnin~ courses or other 
off-campus courses of the institution: 

(2) the student cannot reasonably be expected to use the activities. 
services or facilities on which the fee is based: and 

(3\ the wajyer of the fee will not materially impair the ability of the 
institution either to service any debt on which the fee is based or to offer or 
operate the particular activity. service. or facility supported by the fee. 

SECTION 1.04. Section 55.01, Education Code, is amended by amending 
Subdivision (3) and adding Subdivision (4) to read as follows: 

(3) 11 Revenue funds 11 means the revenues, incomes, receipts, rentals, 
rates, charges, fees, gillllll. and tuition levied or collected from any public or 
private source by an institution of higher education, including interest or 
other income from those funds. 

£4) 11 Bonds 11 means bonds notes. or credit agreements a board is 
authorized to enter into either by this title or by other laws. 

SECTION 1.05. Section 55.16, Education Code, is amended to read 
as follows: 

Sec. 55.16. BOARD RESPONSIBILITY [REN'fAU!, RA'fES, 
CHARGES, AND FEES]. (a) Each board shall be authorized to fix and 
collect rentals, rates, il1lll charges[, and foes] from students and others for the 
occupancy, services, use, and/or availability of all or any of its property, 
buildings, structures, activities, operations, or other facilities, in such 
amounts and in such manner as may be determined by the board,__lf 
[, pttJvidcd, honeue1, that all stt1dent t1se fees shall be fixed and collected in 
ptoptJttitJn ttJ the 11t11nbc1 tJf sen1este1 ctedit hot11s fot nhieh a student 
1cgiste1s, and shall not exceed the a111ottnt pe1111itted by Subsection (b), except 
that those schotJls charging 11101e than $6 per sen1este1 hout as of hlay 1, 1975, 
shall not exceed the aa1ount being chatged: as tJf that date. The btJard tnay 
naive all 01 any patt of any such stttdent use fees in the ease of any student fo1 
nhont the payn1eat of such stt1dent use fee nould cause an undt1e eetJnon1ic 
hatdsltip, except that the nun1be1 of such students £01 nhont such ~YaiYets ate 
g1anted shall not exceed 5% of the total en1olhnent, and fu1the1 ptou ided that 
nothing in this section shall affect, linait, or irnpait any pledge, covenant, 01 
option 1nade 01 1esc1 ved by the boatd nith 1cspect to any 1cventtc bonds 
tJatstanding as of the 1975 an1end111ent to this section, issued by the btJatd 
pu1st1ant to this chaplet, and ptovidcd that he1eafte1 if] bonds have been or are 
issued pursuant to [Section 55.17 of] this title [CO"de], or secured or to be 
secured by a pledge of part or all of the board 1s revenue funds (a litnited 01 
t1ttlitnited ttse fee], and if, at the time of authorizing the issuance of the bonds, 
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(!) the estimated maximum amount per semester hour of such pledged 
revenue funds [use fee] (based on then current enrollment and conditions) 
during any future semester necessary to provide for the payment of the 
principal of and interest on the bonds when due, together with (2) the 
aggregate amount of all such pledged revenue funds [use fees] which were 
levied on a semester hour basis for the then current semester to pay the 
principal of and interest on all previously issued bonds, do not exceed the 
amount permitted by this title [Subsection (b)], then any necessary fees. 
tuition. rentals rates. or other charges constituting revenue funds [su-eh 
lin1ited os unJiulited use fee) shall be levied and collected when and to the 
extent required by the resolution authorizing the issuance of the bonds in any 
amount required to provide revenue funds sufficient for the payment of the 
principal of and interest on the bonds, regardless of any other provision QI 

limitation provided by this title [of this section 01 the litnitations 
contained bet cin]. 

(b) (A boatd tnaJ not eha1gc 1catals, rates, chatgcs, and fees undct this 
section in a total a111ount pet sc1neste1 ctedit hott1 that exceeds the tuition 1atc 
per sentcstcr ctcdit hour fut a tcsidcnt stt1dcnt at a gcnctal acadetnic teaching 
instittttion unde1 Sttbehaptet B, Chaptc1 54, fut the aeade1nic y cat in n hieh 
the tcntals, 1atcs, charges, a11d fees ate ehtuged.] A board is not required to 
charge students enrolled in different degree programs at the institution the 
same rentals, rates, charges, and fees under this section. 

[(e) A board that cha1gcs a rental, tale, charge, or fee ttnder this section 
tn&) use the revenue for any purpose at the institution at vvhich the tevenue is 
collected, subject to the lans go veining the institation and the boatd. This 
subsection does not decrease the autlt<>rity of a boatd of regents to entet into 
pledges 01 covenants with respect to bonds, notes, 01 other obligations 11nde1 
la~~ exi3ting befote the effective date of thi3 3Ubscction. 

[{d) Befo1e a board ine1casc3 a rental, iatc, charge, 01 fee collected 11nde1 
this section at an institution 11nde1 the dhection, n1anagen1cnt, and conttol of 
the board, the board or, if the boatd directs, the chief exectitivc officer of the 
institution nattst hold a pttblie hearing at the institution on the increase.] 

SECTION 1.06. Subsection (d), Section 55.17, Education Code, 
is repealed. 

ARTICLE 2. CONFORMING AMENDMENTS 
SECTION 2.01. Subsection (a), Section 55.13, Education Code, is 

amended to read as follows: 
(a) For the purpose of providing funds to acquire, purchase, construct, 

improve, enlarge, and/or equip any property, buildings, structures, activities, 
services, operations, or other facilities, for and on behalf of its institution or 
institutions, or any branch or branches thereof, each board may issue its 
revenue bonds from time to time and in one or more issue or series, to be 
payable from and secured by liens on and pledges of all or any part of any of 
the revenue funds [1evcnucs, ineon1e, 01 1eeeipts] of the board and its 
institution or institutions, or any branch or branches of any of its institutions 
[thereof, including, nithout lirnitation, any 1cntals, tales, clta1ges, fees, 01 
othct 1csou1ecs, in the 1uannc1 pto•idcd by this subchaptcr). 
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SECTION 2.02. Subsections (a), (b), and (c), Section 55.17, Education 
Code, are amended to read as follows: 

(a) Each board may pledge all or any part of its revenue funds [rev en bes, 
incornc, 01 receipts ftorn sbch 1cntal:s, ra:tc5, chatgcs, and/01 fees, 01 other 
rcsomccs) to the payment of the bonds, including the payment of principal, 
interest, and any other amounts required or permitted in connection with the 
bonds. The pledged revenue funds (tentals, rates, charges, and/or fees] shall 
be fixed and collected in amounts that will be at least sufficient[, togetbct 
with All) other pledged 1csou1ees,] to provide for all payments of principal, 
interest, and any other amounts required in connection with the bonds and, to 
the extent required by the resolution authorizing the issuance of the bonds, to 
provide for the payment of expenses in connection with the bonds and for the 
payment of operation, maintenance, and other expenses in connection with 
the aforesaid property, buildings, structures, activities, services, operations, 
or other facilities. 

{b) Each board may establish and enforce parietal rules for students and 
others, and enter into agreements regarding occupancy, use, and availability 
of facilities, and the amounts and collection of pledged reyenue funds 
[tc•cnucs, inco1ne, 1eceipts, tcntals, rates, charges, fees, 01 other rcsonrces,] 
that will assure making all the required payments and deposits. 

(c) Tuition, rentals rates, and other char2es of an institution of hi2her 
education authorized by this title [Fees fut the use b) or aY ailability to th:c 
students of all 01 AftJ p1opc1ty, buildings, struetu1cs, acti;ities, services, 
ope1ations, 01 o.ther facilities,] may be pledged to the payment of the bonds[;] 
and shall be fixed and collected from all or any designated part of the students 
enrolled in the institution or institutions, or any branch or branches thereof, in 
the amounts and in the manner as determined and provided by the board in the 
resolution authorizing the issuance of the bonds; and said tuition, rentals 
rates. and other charges [~) may be collected in the full amounts required 
or permitted herein, without regard to actual use, availability, or existence of 
any facility, commencing at any time designated by the board. [Said fees 111ay 
be fixed and collected ftn the use 01 &Yailability of ttft} spccificallj dcsctibed 
pz oper t). buildings, st1 uctu1 es, activities, set vices, ope1 ations, 01 other 
facilities, 01 said fees 1nay be fixed and collected as gene1al fees fo1 the 
gene1 al use or a; ail ability of the institution 01 institutitnls, or any b1 anch or 
blanches thc1eof.] Such tuition. rentals rates. and other charges [specific 
&ftd/01 general fees] may be fixed and collected, and pledged to the payment 
of any issue or series of bonds issued by the board, in the full amounts 
required or permitted herein, in addition to, and regardless of the existence of, 
any other specific or general fees at the institution or institutions, or any 
branch or branches thereof; provided that each board may restrict its power to 
pledge such additional tuition. rentals. rates or other charges [specific 01 

general fees) in any manner that may be provided in any resolution 
authorizing the issuance of bonds, and provided that no such additional 
tuition rentals. rates. or other charges (specific fees) shall be pledged if 
prohibited by any resolution which authorized the issuance of any then 
outstanding bonds. 

SECTION 2.03. Section 55.24, Education Code, is amended to read 
as follows: 
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Sec. 55.24. PLEDGES UNDER PREVIOUS LAWS TO REMAIN IN 
EFFECT. W Where any revenues, income, receipts, or other resources of 
any board have been pledged to the payment of principal of and interest on 
any bonds or notes issued and delivered pursuant to any other law, the repeal 
of such law by virtue of the enactment of Title 3 of this code shall not affect 
any such pledge or any covenants with respect to such bonds or notes, or any 
bonds issued to refund same, and all such pledges and covenants shall remain 
in full force and effect in accordance with the terms and provisions thereof. 

(bl Where all or any part of the revenue funds of any board have been 
pledged to the payment of the principal of and interest on any bonds or notes 
or any other obligation issued or entered into and delivered pursuant to any 
provision of this title or any other law the repeal or amendment of any 
provision of this title shall not affect any such pledge or any covenants with 
respect to such bonds. notes. or obligations or any bonds or notes issued to 
refund same. and all such pledges and covenants shall remain in full force and 
effect in accordance with the terms and provisions thereof. 

(cl In furtherance of the provisions of Subsection (bl and in recognition 
that certain boards have outstanding bonds notes and other obligations 
secured by various liens on the tuition or a portion of the tujtion charged and 
collected at certain institutions and that the provisions of Chapter 54 would 
make it difficult or impossible to identify imd secure that portion of the 
revised tuition charges pledged to the payment of such bonds notes. and 
obligations. net tuition as defined in Section 51.009(c) and classified as 
educational and general funds by such provision. shall be set aside and 
utilized first to satisfy the obligations of each board secured by tuition in the 
order of priority of the liens on such funds. It is further provided for the 
benefit of the owners of such bonds and notes and the counterparties to such 
obligations of the boards that the charnes per semester credit hour or for each 
semester or summer session. as the case may be for tuition constituting the 
educational and general funds portion of tuition shall never be less than the 
amount charged for the 1996-1997 academic year. 

SECTION 2.04. Subchapter B, Chapter 55, Education Code, is amended 
by adding Section 55.25 to read as follows: 

Sec. 55.25. APPLICABILITY OF OTHER LAW: CONFLICTS. 
Chapter 656 Acts of the 68th Legislature. Regular Session. 1983 
(Article 7! 7q Vernon's Texas Civil Statutes). Chapter 3 Acts of the 6lst 
Legislature Reeular Session. I 969 (Article 717k-2 Vernon's Texas Civil 
Statutes). the Bond Procedures Act of 1981 (Article 717k-6, Vernon's Texas 
Civil Statutes) and Chapter 53, Acts of the 70th Legislature, 2nd Called 
Sessjon 1987 (Article 717k-8, Vernon's Texas Civil Statutes), apply to all 
bonds issued pursuant to this chapter: provided, however, that jn the event of 
any conflict between such laws and thjs chapter. the provisions of this 
chapter prevail, 

ARTICLE 3. VALIDATION, SAVINGS, AND TRANSITIONAL 
PROVISIONS; EFFECTIVE DATE; EMERGENCY 

SECTION 3.01. (a) All revenue bonds heretofore approved by the 
attorney general and registered by the comptroller, or authorized by 
proceedings approved by the attorney general, which were issued, sold, and 
delivered or entered into by any governing board of an institution of higher 
education and which are payable from or secured by a pledge of any revenues, 
income, receipts, or other resources of such board, are hereby validated in all 
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respects, together with all proceedings authorizing the issuance thereof, and 
said bonds and proceedings are and shall be valid and binding obligations in 
accordance with their terms and conditions for all purposes, as though they 
had been duly and legally issued or entered into and authorized originally. 

(b) Nothing in this Act limits or impairs any pledge or covenant made by 
the governing board of an institution of higher education with respect to any 
bond or note issued before the effective date of this Act. 

(c) The provisions of Subsection (b), Section 55.24, Education Code, as 
added by Section 2.03 of this Act, regarding the effect of an amendment or 
a repeal on a pledge or covenant made by the governing board of an institution 
of higher education apply to any such amendment or repeal made by this Act. 

SECTION 3.02. (a) This Act takes effect August 1, 1997, if this Act may 
take effect on that date under Section 39, Article III, Texas Constitution. 
Otherwise, this Act takes effect September 1, 1997. 

(b) The changes in law made by this Act apply beginning with tuition and 
fees charged for the 1997 fall semester. 

SECTION 3.03. The importance of this legislation and the crowded 
condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended, and that this Act take effect and be in force according 
to its terms, and it is so enacted. 

The Conference Committee Report was read and was filed with the 
Secretary of the Senate. 

GUEST PRESENTED 

Senator Lucio was recognized and introduced to the Senate Judge 
Renato Cuellar of Hidalgo County. 

The Senate welcomed Judge Cuellar. 

SENATE RESOLUTION 933 

Senator Brown offered the following resolution: 

WHEREAS, It is a pleasure for the Texas Senate to recognize Eduardo 
Andres Lucio Ill on the momentous occasion of his graduation from James 
Pace High School on June 3, 1997; and 

WHEREAS, A member of the gifted and talented program, Eduardo will 
graduate sixth in a class of 550; and 

WHEREAS, This talented young man has won honors repeatedly in the 
academic as well as the athletic areas of his education; he has been the Varsity 
Golf Captain from 1993 through 1996, a member of the National Honor 
Society, and a President's Class Member; and 

WHEREAS, The government class president in 1996, he was a student 
class representative, a civic youth representative, and a member of the student 
council throughout his high school career; and 

WHEREAS, Intelligent and hardworking, Eddie Lucio has earned 
innumerable awards and honors; he has been in the top five percent of his 
class at Pace High School since 1993, in Who's Who Among American High 
School Students for four years, on the United States Honor Roll, and a United 
States Achievement Winner; and 
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WHEREAS, An avid and excellent golfer, he was on the All State Texas 
Christian Interscholastic League Golf Team in 1993 and won sixth place in 
the All State Texas Christian Interscholastic League play in 1994; and 

WHEREAS, During the summer of 1995, Eddie won the Treasure Hills 
and River Bend Country Club tournaments, and in May, 1997, he was voted 
Most Valuable Player in 32-5A district golf; and 

WHEREAS, This May, Eddie signed a letter of intent to attend Texas 
Tech University on a partial golf and partial academic scholarship; and 

WHEREAS, Eddie has worked in his father's campaigns since 1985 as the 
student-coordinator and office assistant during the successful election and 
reelection campaigns; and 

WHEREAS, An active participant in his community, he has been a Drug 
Abuse Resistance Education (D.A.R.E.) Prevention Program Volunteer and 
has coordinated prevention efforts at the elementary level; and 

WHEREAS, Dedicated to the welfare of young children, Eddie has 
created and promoted Christian education for elementary children at Saint 
Mary's Mother of the Church since August, 1995; and 

WHEREAS, The achievements of Eddie Lucio III have proved quite 
impressive, and the Texas Senate wishes to honor him; now, therefore, be it 

RESOLVED, That the Senate of the State of Texas, 75th Legislature, 
hereby congratulate Eduardo Andres Lucio III on his graduation and wish him 
well in all his future endeavors; and, be it further 

RESOLVED, That a copy of this Resolution be prepared for him as an 
expression of the highest esteem of the Texas Senate. 

The resolution was again read. 

BROWN 
DUNCAN 

The resolution was previously adopted on Thursday, May 29, 1997. 
The names of the Lieutenant Governor and Senators were added to the 
resolution as signers thereof. 

GUEST PRESENTED 

Senator Brown was recognized and introduced to the Senate Eduardo 
Andres Lucio III, son of Senator Lucio. 

The Senate welcomed Eduardo. 

MESSAGE FROM THE HOUSE 

HOUSE CHAMBER 
Austin, Texas 

Friday, May 30, 1997 

The Honorable President of the Senate 
Senate Chamber 
Austin, Texas 

Mr. President: 

I am directed by the House to inform the Senate that the House has taken the 
following action: 
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THE HOUSE HAS PASSED THE FOLLOWING MEASURES: 

HCR 302, Instructing the enrolling clerk of the House to make technical 
corrections to H.B. 39. 

HCR 305, Instructing the enrolling clerk of the house to make corrections in 
H.B. No. 2049. 

SB SI, Relating to the forfeiture of good conduct time by certain inmates 
confined in the institutional division or a transfer facility of the Texas 
Department of Criminal Justice. 
(Amended) 

THE HOUSE HAS CONCURRED IN SENATE AMENDMENTS TO THE 
FOLLOWING MEASURES: 

HB 1476 (Viva-vocc vote) 
HB 2909 (Viva-vocc vote) 

THE HOUSE HAS REFUSED TO CONCUR IN SENATE AMENDMENTS 
TO THE FOLLOWING MEASURES AND REQUESTS THE APPOINTMENT 
OF A CONFERENCE COMMITTEE TO ADJUST THE DIFFERENCES 
BETWEEN THE TWO HOUSES: 

HB 2384 
House Conferees: Delisi - Chair/Berlanga/Coleman/Glaze/Janek 

HB 2437 
House Conferees: Bonnen - Chair/Averitt/Eiland/Lewis, Glenn/Wise 

THE HOUSE HAS GRANTED THE REQUEST OF THE SENATE FOR 
THE APPOINTMENT OF A CONFERENCE COMMITTEE ON THE 
FOLLOWING MEASURES: 

SB 148 
House Conferees: Rangel - Chair/Cuellar/Kamel/Rabuck/Solis 

SB 149 
House Conferees: Cuellar - Chair/Bailey/Dunnam/Rabuck/Rangel 

SB 247 
House Conferees: Culberson - Chair/Hochberg/Rhodes/Williamson/ 
Wohlgemuth 

SB 382 
House Conferees: Smithee - Chair/Berlanga/Janek/Naishtat/Van de Pulte 

SB 414 
House Conferees: Coleman - Chair/Berlanga/Davila/Hirschi/Longoria 

SB 517 
House Conferees: Hawley - Chair/Brimer/Coleman/Uher/Williamson 

SB 627 
House Conferees: Place - Chair/Dunnam/Farrar/Hinojosa/Talton 

SB 862 
House Conferees: Holzheauser - Chair/Ramsay/Telford/Thompson/Williamson 
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SB 885 
House Conferees: Thompson - Chair/Dukes/Eiland/Rhodes/Solomons 

SB 1098 
House Conferees: Goodman - Chair/Ehrhardt/Giddings/Gutierrez/Smith 

SB 1120 
House Conferees: Van de Pulte - Chair/Place/Reyna, Arthur/Talton/ 
Yarbrough 

SB 1253 
House Conferees: Naishtat - Chair/Goodman/McClendon/McReynolds/ 
Staples 

SB 1419 
House Conferees: Rangel - Chair/Dutton/Swinford/Uher/Wilson 

THE HOUSE HAS ADOPTED THE FOLLOWING CONFERENCE 
COMMITTEE REPORTS: 

HB 966 (Viva-voce vote) 
HB 2798 (141 Yeas 0 Nays 1 Present-not voting) 
HB 2906 (Viva-voce vote) 
HB 2918 (143 Yeas 0 Nays 1 Present-not voting) 
HB 2964 (Viva-voce vote) 
HB 2981 (Viva-voce vote) 
SB 823 (Viva-voce vote) 

THE HOUSE HAS DISCHARGED ITS CONFEREES AND CONCURRED 
IN SENATE AMENDMENTS TO THE FOLLOWING MEASURES: 

HB 1662 (Viva-voce vote) 

Respectfully, 

is/Sharon Carter, Chief Clerk 
House of Representatives 

CONFERENCE COMMITTEE REPORT ON 
HOUSE BILL 2017 

Senator Shapleigh submitted the following Conference 
Committee Report: 

Honorable Bob Bullock 
President of the Senate 

Honorable James E. "Pete" Laney 
Speaker of the House of Representatives 

Sirs: 

Austin, Texas 
May 28, 1997 

We, Your Conference Committee, appointed to adjust the differences 
between the Senate and the House of Representatives on HB 2017 have 
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had the same under consideration, and beg to report it back with the 
recommendation that it do pass. 

SHAPLEIGH 
MONCRIEF 
NELSON 
WEST 
ZAFFIRINI 

MAXEY 
COLEMAN 
DAVILA 
GLAZE 
HIRSCHI 

On the part of the Senate On the part of the House 

The Conference Committee Report was read and was filed with the 
Secretary of the Senate. 

PERMISSION TO MEET GRANTED 

On motion of Senator Sibley and by unanimous consent, the conference 
committee on SB 370 was granted permission to meet while the Senate was 
in session. 

SENATE BILL 1898 WITH HOUSE AMENDMENTS 

Senator Ratliff called SB 1898 from the President's table for 
consideration of the House amendments to the bill. 

The President Pro Tempore laid the bill and the House amendments 
before the Senate. 

Amendment 

Amend SB 1898 by substituting in lieu thereof the following: 

A BILL TO BE ENTITLED 
AN ACT 

relating to making emergency appropriations. 
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION l. TEXAS DEPARTMENT OF HUMAN SERVICES. In 

addition to amounts previously appropriated for the current fiscal biennium, 
the sum of $3,517,300, consisting of federal funds from the Temporary 
Assistance for Needy Families block grant, is appropriated to the Texas 
Department of Human Services for the two-year period beginning on the 
effective date of this Act for the purpose of making modifications to 
automation systems necessary to administer the federal grants. 

SECTION 2. TEXAS HIGHER EDUCATION COORDINATING BOARD. 
In addition to amounts previously appropriated for the current fiscal 
biennium, the sum of $275,000 is appropriated out of the general revenue 
fund to the Texas Higher Education Coordinating Board for the two-year 
period beginning on the effective date of this Act for the purpose of providing 
additional funding for the Texas Pre-freshman Engineering Program. 

SECTION 3. TEXAS DEPARTMENT OF CRIMINAL JUSTICE. From 
the amounts previously appropriated to the Texas Department of Criminal 
Justice out of general obligation bond proceeds for the biennium ending 
August 31, 1997, the sum of $653,211 is reappropriated to the Texas 
Department of Criminal Justice for the purpose of paying a settlement in the 
case of Lucia, Inc. v. Manhattan Construction Company, Inc., et al. v. The 
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State of Texas, et al., contingent on the receipt by the State of Texas of a full 
and complete release from all claims in causes of action related to the case by 
each party to the case. 

SECTION 4. TEXAS SOUTHERN UNIVERSITY. (a) In addition to 
amounts previously appropriated for the current fiscal biennium, the sum 
of $10,400,000 is appropriated out of the general revenue fund to Texas 
Southern University for the two-year period beginning on the effective date of 
this Act for the purpose of funding existing financial obligations of 
the university. 

(b) Funds appropriated by Subsection (a) of this section may be released 
for expenditure by the university only in conformance with guidelines 
requiring the documentation of any prior events or occurrences that have 
contributed to the financial deficit being addressed by the expenditure of 
funds appropriated by Subsection (a). The guidelines shall be developed by 
the comptroller in consultation with the office of the state auditor. 

(c) None of the funds appropriated by Subsection (a) of this section may 
be expended by the university unless the university enters into an agreement 
with the comptroller to refund to the general revenue fund any 
reimbursements or other payments received from the federal government 
related to the financial deficit addressed by the appropriation made by 
Subsection (a) of this section. 

SECTION 5. TEXAS A&M UNIVERSITY AT GALVESTON. In 
addition to amounts previously appropriated for the current fiscal biennium, 
the sum of $300,000 is appropriated out of the general revenue fund to 
Texas A&M University at Galveston for the period beginning on the effective 
date of this Act and ending December 31, 1997, for the purpose of restoration 
and rehabilitation of the severe shoreline erosion in the small boat basin at 
Texas A&M University at Galveston. 

SECTION 6. TEXAS NATURAL RESOURCE CONSERVATION 
COMMISSION: CONTRACT PAYMENT. (a) In addition to amounts 
previously appropriated for the current fiscal biennium, the sum 
of $11,000,000 is appropriated out of the Clean Air Account No. 151 to the 
Texas Natural Resource Conservation Commission for the two-year period 
beginning on the effective date of this Act for the purpose of making 
a payment to MARTA Technologies, Inc., in full and complete satisfaction of 
a contract relating to the motor vehicle inspection and maintenance program 
dated September 10, 1993, and without requiring any further accounting of, or 
an offset for, the sale of land, buildings, or equipment currently owned or held 
by MARTA Technologies, Inc. 

(b) Any payment out of the appropriation made by Subsection (a) of this 
section to MARTA Technologies, Inc., is made contingent on the prior 
execution of a release to the state by MARTA Technologies, Inc., by which 
the party accepting the appropriation agrees that the appropriation is full and 
final satisfaction of all claims it has asserted, or that it may assert in the 
future, relating to the emission control contract executed under the emission 
control program authorized by Chapter 548, Transportation Code, that is the 
basis of this appropriation and agrees further to indemnify and hold harmless 
the State of Texas and its agencies, institutions, and departments against all 
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claims that may be asserted against the State of Texas and its agencies, 
institutions, and departments resulting from that emission control contract. 

(c) In appropriating money to the Texas Natural Resource Conservation 
Commission for the purpose of payment to MARTA Technologies, Inc., it is 
the intent of the legislature that the act of appropriating this money in no way 
creates an obligation on the part of the legislature or any state agency, 
institution, or department to pay any amounts requested by any party to 
a contract regarding the emission control program authorized by Chapter 548, 
Transportation Code. It is also the intent of the legislature that the maximum 
amount to be expended from the appropriation cannot exceed the amount 
established by the independent Price-Waterhouse report and recommended by 
the Texas Natural Resource Conservation Commission. 

(d) Notwithstanding Section 382.0622(c), Health and Safety Code, the 
Texas Natural Resource Conservation Commission is authorized to expend 
funds appropriated out of the Clean Air Account No. 151 for the payment of 
judgments or the settlement of claims to the extent that the expenditure is not 
prohibited by the Act appropriating the funds. 

SECTION 7. EMERGENCY. The importance of this legislation and the 
crowded condition of the calendars in both houses create an emergency and 
an imperative public necessity that the constitutional rule requiring bills 
to be read on three several days in each house be suspended, and this rule 
is hereby suspended, and that this Act take effect and be in force from and 
after its passage, and it is so enacted. 

Floor Amendment No. 1 

Amend CSSB 1898 by adding the following appropriately numbered 
section to read as follows and renumbering subsequent sections accordingly: 

SECTION_. WASTE TIRE RECYCLING ACCOUNT NO. 5001. (a) If 
the Waste Tire Recycling Fund Account No. 5001 expires as provided by law, 
effective January 1, 1998, the comptroller shall transfer the unobligated 
balance deposited to the credit of the account to the undedicated portion of the 
general revenue fund, less the amount appropriated by Subsection (c) of this 
section. The comptroller shall credit to the undedicated portion of the general 
revenue fund any revenue, including depository interest, that would have 
been deposited to the credit of the account. 

(b) Sufficient cash may be maintained in the account to satisfy all 
remaining obligations of the account as of December 31, 1997. On final 
resolution of all outstanding obligations of the account, the comptroller shall 
transfer any remaining balance to the undedicated portion of the general 
revenue fund. 

(c) In addition to amounts appropriated by the General Appropriations 
Act for the fiscal biennium beginning September I, 1997, the sum 
of $9,065,460 is appropriated out of the Waste Tire Recycling 
Account No. 5001 to the Texas Natural Resource Conservation Commission 
for that biennium for the sole purpose of making payments to actual end users 
of shredded tire pieces and of whole scrap tires from a priority enforcement 
list site identified in an inventory conducted by the commission after 
September I, 1997. 
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(d) If the General Appropriations Act for the fiscal biennium 
beginning September 1, 1997, contains appropriations from the Waste Tire 
Recycling Account No. 5001, the comptroller shall change the method of 
financing the appropriations in accordance with this section. 

Floor Amendment No. 2 

Amend CSSB 1898 by adding an appropriately numbered section to read 
as follows and renumbering subsequent sections accordingly: 

SECTION_. TEXAS HIGHER EDUCATION COORDINATING 
BOARD. In addition to other amounts appropriated for the fiscal biennium 
beginning September 1, 1997, the sum of $1,250,000 is appropriated for 
the fiscal year ending August 31, 1998, and the additional sum 
of $1,250,000 is appropriated for the fiscal year ending August 31, 1999, 
from the general revenue fund to the Texas Higher Education Coordinating 
Board for the purpose of establishing and supporting centers for teacher 
education at predominately minority, private, general academic institutions. 
The board may expend the appropriations made by this section only 
through contract with an association of private developing colleges. In 
contracting as provided by this section, the board shall give priority to 
centers located at Texas College, Huston-Tillotson College, and Wiley 
College. The board may require the periodic submission of data and reports 
as the board considers necessary to assess the overall performance of 
the centers. 

Floor Amendment No. 3 

Amend CSSB 1898 by adding the following appropriately numbered 
section and renumbering subsequent sections accordingly: 

SECTION _. SUL ROSS STATE UNIVERSITY. Any unexpended 
balances as of August 31, 1997, in the appropriation out of the general 
revenue fund made by Chapter 1063, Acts of the 74th Legislature, Regular 
Session, 1995 (the General Appropriations Act) for the student center at 
Sul Ross State University are reappropriated to the university for the fiscal 
biennium beginning September 1, 1997, for the same purposes. 

Floor Amendment No. 4 

Amend CSSB 1898 by adding an appropriately numbered section to read 
as follows and renumbering subsequent sections accordingly: 

SECTION . TEXAS HIGHER EDUCATION COORDINATING 
BOARD. In addition to other amounts appropriated for the fiscal biennium 
beginning September I, 1997, the sum of $5,000,000 is appropriated for 
the fiscal year ending August 31, 1998, and the additional sum of 
$5,000,000 is appropriated for the fiscal year ending August 31, 1999, 
from the general revenue fund to the Texas Higher Education Coordinating 
Board for C.1.14 Strategy Tuition Assistance Grants as provided by the 
General Appropriations Act for the fiscal biennium beginning 
September I, 1997. 



3894 SENATE JOURNAL- REGULAR SESSION 

Floor Amendment No. 5 

Amend CSSB 1898 by adding the following appropriately 
numbered section: 

SECTION . TEXAS EDUCATION AGENCY. None of the funds 
appropriated to the Texas Education Agency by Chapter 1063, Acts of 
the 74th Legislature, Regular Session, 1995 (the General Appropriations 
Act), in appropriation item A.3.3., Accountability System, may be 
expended by the Texas Education Agency for any purpose and such 
appropriation shall lapse to the credit of the unappropriated balance of the 
state general revenue fund on the effective date of this Act. 

Amendment No. 7 

Amend CSSB 1898 by adding the following SECTION 7 and 
renumbering the subsequent section: 

SECTION 7. TEXAS EDUCATION AGENCY. The Texas Education 
Agency shall expend all funds appropriated to Strategy A.1.2. Textbooks 
in the 1996-1997 appropriations act for the purchase of textbooks during 
that biennium, including purchase of textbooks delivered during the 
biennium for use in the 1997-1998 or subsequent school years. The 
State Board of Education shall increase the per capita rate for 
distribution of the Available School Fund to distribute all revenues 
projected for receipt during the 1996-1997 biennium, in accordance with 
the estimated method of financing for the Foundation School Program in 
the 1996-1997 appropriations act. No funds appropriated from the 
Available School Fund, the Textbook Fund or the Foundation School Fund 
for the 1996-1997 biennium shall be used for payment of a technology 
allotment in excess of the $30 per student amount set in Section 31.021(b), 
Texas Education Code. 

Floor Amendment No. 8 

Amend CSSB 1898 as follows: 
(1) Add the following appropriately numbered sections: 
SECTION_. COMPTROLLER. (a) In addition to amounts previously 

appropriated for the current fiscal biennium, the sum of $70,000,000 is 
appropriated out of the following funds and accounts to the comptroller for 
the two-year period beginning on the effective date of this Act for the purpose 
of making payment to Tejas Testing Technology One, L.C., Tejas 
Testing Technology Two, L.C., and Snap-On, Inc., in partial payment of 
the settlement of claims under the settlement agreement entered in 
Cause No. 95-1462, Tejas Testing Technology One, L.C., et al. v. The State of 
Texas, et al.: 

(1) $30,000,000 out of the Clean Air Account No. 151; 
(2) $30,000,000 out of the Petroleum Storage Tank Remediation 

Fund No. 655; and 
(3) $10,000,000 out of the Hazardous and Solid Waste Remediation 

Fee Fund No. 550. 
(b) Any payment of the appropriation made by Subsection (a) of this 

section is made contingent on the prior execution of a release acceptable to 
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the attorney general that is consistent with the settlement agreement in the 
case described by Subsection (a) and that represents a full and complete 
satisfaction of all claims the settling party has asserted, or that it may assert in 
the future, under that or any other cause number in any state or federal court, 
relating to the 1993 emissions contract or the passage of Chapters 1 and 34, 
Acts of the 74th Legislature, Regular Session, 1995. 

SECTION . TEXAS NATURAL RESOURCE CONSERVATION 
COMMISSION: OUTSIDE COUNSEL. In addition to amounts previously 
appropriated for the current fiscal biennium, the sum of $300,000 is 
appropriated out of the Clean Air Account No. 151 to the Texas Natural 
Resource Conservation Commission for the two-year period beginning on the 
effective date of this Act for the purpose of paying outside legal counsel to 
represent the state in the matter of Tejas Testing Technology One, l.C., et al. 
v. Texas Natural Resource Conservation Commission, et al. Payment of the 
appropriation made by this section is contingent on: 

(1) approval of the outside legal counsel by the attorney general as 
having demonstrated competence and qualifications to perform the services 
for a fair and reasonable price; and 

(2) quarterly reporting by the outside legal counsel to the governor, 
the attorney general, the Texas Natural Resource Conservation Commission, 
and the Legislative Budget Board on the fees and expenses incurred and the 
progress made by the outside legal counsel in representing the state. 

SECTION . TEXAS NATURAL RESOURCE CONSERVATION 
COMMISSION: ANNUAL PAYMENTS. (a) In addition to amounts 
previously appropriated for the current fiscal biennium, the sum 
of $5,240,567 is appropriated for the one-year period beginning on the 
effective date of this Act, and the additional sum of $5,240,567 is 
appropriated for the one-year period beginning on the first anniversary of the 
effective date of this Act, out of the Clean Air Account No. 151 to the Texas 
Natural Resource Conservation Commission for the purpose of making 
payments in partial payment of claims under the settlement agreement entered 
in Cause No. 95-1462, Tejas Testing Technology One, L.C., el al. v. The State 
of Texas, et al. 

(b) From the amounts appropriated to the Texas Natural Resource 
Conservation Commission by the General Appropriations Act for the fiscal 
biennium beginning September 1, 1997, out of the Petroleum Storage Tank 
Remediation Fund No. 655, the sum of $16,842,389 may be used for the fiscal 
year ending August 31, 1998, and the additional sum of $16,842,389 may be 
used for the period beginning September 1, 1998, and ending on the second 
anniversary of the effective date of this Act, by the commission for the 
purpose of making payments in partial payment of claims under the settlement 
agreement entered in Cause No. 95-1462, Tejas Testing Technology 
One, L.C., et al. v. The State of Texas, et al. 

(c) The appropriations made by this section are contingent on the prior 
execution of the release required by this Act as a condition for the first partial 
payments in the case described by Subsections (a) and (b) of this section. 

(2) In SECTION 6 of the bill, in Subsection (b), between "Transportation 
Code," and "that" (House Committee Report, page 3, line 26), insert "and 
Chapter 382, Health and Safety Code,". 
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(3) In SECTION 6 of the bill, in Subsection ( c), between "Transportation 
Code" and the period (House Committee Report, page 4, line 12), insert ", and 
Chapter 382, Health and Safety Code". 

(4) In SECTION 6 of the bill, strike Subsection (d) (House Committee 
Report, page 4, lines 17-22). 

(5) Renumber sections of the bill as appropriate. 

Floor Amendment No. 9 

Amend the Junell amendment to CSSB 1898 in the third added section 
to the bill, in Subsection (a), by striking "Clean Air Account No. 151" and 
substituting "Hazardous and Solid Waste Remediation Fee Fund No. 550". 

Floor Amendment No. 10 

Amend CSSB 1898 by adding the following appropriately numbered 
section and renumbering subsequent sections accordingly: 

SECTION_. COMPTROLLER: TEJAS OPERATING CONTRACTORS. 
(a) In addition to amounts previously appropriated for the current fiscal 
biennium, a sum not to exceed $6,000,000 is appropriated out of the general 
revenue fund to the comptroller for the two-year period beginning on the 
effective date of this Act for the purpose of making payments to operating 
contractors of local stations in full satisfaction of the parties' claims arising 
out of Cause No. 95-1462, Tejas Testing Technology One, L.C., et al. v. The 
State of Texas, et al. 

(b) Any payment of the appropriation made by Subsection (a) of this 
section is made contingent on the prior execution of a release acceptable 
to the attorney general that is consistent with a settlement agreement in the 
case described by Subsection (a) and that represents a full and complete 
satisfaction of all claims the settling party has asserted, or that it may 
assert in the future, under that or any other cause number in any state or 
federal court, relating to the 1993 emissions contract or the passage of 
Chapters 1 and 34, Acts of the 74th Legislature, Regular Session, 1995. 

Floor Amendment No. 11 

Amend Floor Amendment No. 10 to read as follows: 
Amend CSSB 1898 by adding the following appropriately numbered 

section and renumbering subsequent sections accordingly: 
SECTION_. COMPTROLLER: TEJAS OPERATING CONTRACTORS. 

(a) Jn addition to amounts previously appropriated for the current fiscal 
biennium, a sum not to exceed $10,000,000 is appropriated out of the general 
revenue fund to the comptroller for the two-year period beginning on the 
effective date of this Act for the purpose of making payments to operating 
contractors of local stations in full satisfaction of the parties' claims arising 
out of Cause No. 95-1462, Tejas Testing Technology One, L.C., et al. v. The 
State of Texas, et al. 

(b) Any payment of the appropriation made by Subsection (a) of this 
section is made contingent on the prior execution of a release acceptable 
to the attorney general that is consistent with a settlement agreement in the 
case described by Subsection (a) and that represents a full and complete 
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satisfaction of all claims the settling party has asserted, or that it may 
assert in the future, under that or any other cause number in any state or 
federal court, relating to the 1993 emissions contract or the passage of 
Chapters 1 and 34, Acts of the 74th Legislature, Regular Session, 1995. 

Floor Amendment No. 3 on Third Reading 

Amend CSSB 1898 on third reading by amending the section of the 
bill relating to centers for teacher education, as added by Floor 
Amendment No. 2 on second reading, to read as follows: 

SECTION . TEXAS HIGHER EDUCATION COORDINATING 
BOARD. (a) In addition to other amounts appropriated for the fiscal 
biennium beginning September 1, 1997, the sum of $1,250,000 is 
appropriated for the fiscal year ending August 31, 1998, and the additional 
sum of $1,250,000 is appropriated for the fiscal year ending August 31, 1999, 
from the general revenue fund to the Texas Higher Education Coordinating 
Board for the purpose of supporting centers for teacher education at private, 
independent, general academic institutions that are component institutions of 
the Texas Association of Developing Colleges. Consideration shall be given 
to teacher education centers at Jarvis Christian College in Hawkins, Paul 
Quinn College in Dallas, Texas College in Tyler, Huston-Tillotson College in 
Austin, and Wiley College in Marshall. The board may require the periodic 
submission of data and reports as the board considers necessary to assess the 
overall performance of the centers. 

(b) The Texas Higher Education Coordinating Board shall retain two 
percent of the appropriations made by Subsection (a) of this section for 
the costs of on-site monitoring and distribution of funds. The board 
may use a portion of the amounts retained to obtain the services of 
a program planner to facilitate and coordinate the process of curriculum 
development and program redesign to improve teacher preparation at the 
participating institutions. 

The amendments were read. 

Senator Ratliff moved that the Senate do not concur in the House 
amendments, but that a conference committee be appointed to adjust the 
differences between the two Houses on the bill. 

The motion prevailed. 

The President Pro Tempore asked if there were any motions to instruct 
the conference committee on SB 1898 before appointment. 

There were no motions offered. 

The President Pro Tempore announced the appointment of the 
following conferees on the part of the Senate on the bill: Senators Ratliff, 
Chair; Truan, Zaffirini, Brown, and Sibley. 

CONFERENCE COMMITTEE REPORT ON 
HOUSE BILL 2906 ADOPTED 

Senator Ratliff called from the President's table the Conference 
Committee Report on HB 2906. The Conference Committee Report was 
read and was filed with the Senate on Wednesday, May 28, 1997. 
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On motion of Senator Ratliff, the Conference Committee Report was 
adopted by a viva voce vote. 

CONFERENCE COMMITTEE REPORT ON 
HOUSE BILL 2777 ADOPTED 

Senator Ratliff called from the President's table the Conference 
Committee Report on HB 2777. The Conference Committee Report was 
read and was filed with the Senate on Wednesday, May 28, 1997. 

On motion of Senator Ratliff, the Conference Committee Report was 
adopted by the following vote: Yeas 31, Nays 0. 

SENATE BILL 581 WITH HOUSE AMENDMENTS 

Senator Ratliff called SB 581 from the President's table for 
consideration of the House amendments to the bill. 

The President Pro Tempore laid the bill and the House amendments 
before the Senate. 

Amendment No. 1 

Amend SB 581 as follows: 
Jn SECTION 1 of the bill, in Section 466.355(b) (2), Government Code 

(engrossed version, page 1, line 14), between "biennium" and the 
semicolon, insert "and as long as the payment is not used to purchase 
a televised advertisement of 30 seconds or more unless the advertisement 
includes in a clear and conspicuous manner the toll-free 11 800 11 number 
established by the Texas Commission on Alcohol and Drug Abuse under 
Section 461.018. Health and Safety Code". 

Floor Amendment No. 1 on Third Reading 

Amend SB 581 on third reading by striking the text of second reading 
Amendment No. 1. 

The amendments were read. 

On motion of Senator Ratliff, the Senate concurred in the House 
amendments to SB 581 by a viva voce vote. 

SENATE BILL 839 WITH HOUSE AMENDMENT 

Senator Bivins called SB 839 from the President's table for 
consideration of the House amendment to the bill. 

The President Pro Tempore laid the bill and the House amendment 
before the Senate. 

Committee Amendment No. 1 

Amend SB 839 as follows: 
(1) In SECTION 2 of the bill, strike Subsection (b) of Section 551.126, 

Government Code (senate engrossment, page 1, lines 14-16), and substitute 
the following: 

(bl A meetin~ may be held by videoconference call only if a quorum of 
the goyernmcntal body is physically oresent at one location of the meeting. 
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(2) In SECTION 2 of the bill, in the first sentence of Subsection (d) of 
Section 551.126, Government Code (senate engrossment, page 1, line 22), 
strike "meetings of the governmental body are usually held" and substitute 
"a quorum of the governmental body will be physically present and specify 
the intent to have a quorum present at that location". 

(3) In SECTION 2 of the bill, in the second sentence of Subsection (d) of 
Section 551.126, Government Code (senate engrossment, page 2, line 1), 
between 11 each 11 and 11 location where", insert "21.hkr". 

(4) In SECTION 2 of the bill, add the following new Subsection (j) to 
Section 551.126, Government Code (senate engrossment, page 3, between 
lines 6 and 7): 

Ci) Without regard to whether a member of the governmental body js 
participating in a meeting from a remote location by vjdeoconference call, 
a governmental body may allow a member of the public to testify at 
a meeting from a remote location by videoconference call. 

The amendment was read. 

On motion of Senator Bivins, the Senate concurred in the House 
amendment to SB 839 by a viva voce vote. 

SENATE BILL 121 WITH HOUSE AMENDMENTS 

Senator Bivins called SB 121 from the President's table for 
consideration of the House amendments to the bill. 

The President Pro Tempore laid the bill and the House amendments 
before the Senate. 

Floor Amendment No, 1 

Amend SB 121 in Section 1 of the bill, in added Article 27.18(c), 
Chapter 27, Code of Criminal Procedure, by striking "the !20th day after 
the date the recording is made" and substitute "all appellate proceedings 
haye been disposed" (House committee report page 2, line 6). 

Floor Amendment No, 2 

Amend SB 121 in Section 1 of the bill, in added Article 27.18(c), 
Chapter 27, Code of Criminal Procedure, between "the costs of production" 
and the period, jnsert "or, jf the defendant is indigent the court shall 
provide a copy to the defendant without charging a cost for the copy" 
(House committee report page 2, line 8). 

The amendments were read. 

On motion of Senator Bivins, the Senate concurred in the House 
amendments to SB 121 by a viva voce vote. 

SENATE RESOLUTION 935 

Senator Whitmire offered the following resolution: 

BE IT RESOLVED by the Senate of the State of Texas, 75th Legislature, 
Regular Session, 1997, That Senate Rule 12.03 be suspended in part as 
provided by Senate Rule 12.08 to enable the conference committee appointed 



3900 SENAlE JOURNAL - REGULAR SESSION 

to resolve the differences on HB 1301 to consider and take action on the 
following matter: 

Senate Rules 12.03(2) and (3) are suspended to permit the committee in 
renumbered SECTION 4 of the bill to strike "issued to a nongovernmental 
entity under 18 U.S.C. Section 1761" and substitute "issued before 
January 1, 1993, under 18 U.S.C. Section 1761 ". 

Explanation: This change is necessary to provide a more accurate 
description of entities previously certified under federal law. 

The resolution was read and was adopted by the following vote: 
Yeas 31, Nays 0. 

CONFERENCE COMMITTEE ON HOUSE BILL 1301 

Senator Whitmire called from the President's table, for consideration 
at this time, the request of the House for a conference committee to adjust 
the differences between the two Houses on HB 1301 and moved that the 
request be granted. 

The motion prevailed. 

The President Pro Tempore asked if there were any motions to instruct 
the conference committee on HB 1301 before appointment. 

There were no motions offered. 

Accordingly, the President Pro Tempore announced the appointment of 
the following conferees on the part of the Senate on the bill: 
Senators Whitmire, Chair; Shapleigh, Wentworth, Patterson, and Shapiro. 

CONFERENCE COMMITTEE ON HOUSE BILL 972 

Senator Whitmire called from the President's table, for consideration 
at this time, the request of the House for a conference committee to adjust 
the differences between the two Houses on HB 972 and moved that the 
request be granted. 

The motion prevailed. 

The President Pro Tempore asked if there were any motions to instruct 
the conference committee on HB 972 before appointment. 

There were no motions offered. 

Accordingly, the President Pro Tempore announced the appointment of 
the following conferees on the part· of the Senate on the bill: 
Senators Whitmire, Chair; Patterson, Moncrief, Gallegos, and Duncan. 

CONFERENCE COMMITTEE REPORT ON 
HOUSE BILL 2918 ADOPTED 

Senator Whitmire called from the President's table the Conference 
Committee Report on HB 2918. The Conference Committee Report was 
read and was filed with the Senate on Wednesday, May 28, 1997. 

On motion of Senator Whitmire, the Conference Committee Report was 
adopted by a viva voce vote. 
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SENATE BILL 1176 WITH HOUSE AMENDMENT 

Senator Whitmire called SB 1176 from the President's table for 
consideration of the House amendment to the bill. 

The President Pro Tempore laid the bill and the House amendment 
before the Senate. 

Amendment No. 1 

Amend SB 1176 on page 1, line 12, by inserting " nor to a bona fide 
purchaser for value from a devisee jn a wil1 11 between 11 testator 11 and ".:." 

The amendment was read. 

On motion of Senator Whitmire, the Senate concurred in the House 
amendment to SB 1176 by a viva voce vote. 

SENATE BILL 1161 WITH HOUSE AMENDMENT 

Senator Carona called SB 1161 from the President's table for 
consideration of the House amendment to the bill. 

The President Pro Tempore laid the bill and the House amendment 
before the Senate. 

Amendment No. 1 

Amend SB 1161 as follows: 
(1) On page 2, line 11, add a new subsection (7) to read as follows: 

"(7) perform any duty or function in connection with the state case 
registry established and operated by the Title IV-D agency under 42 U.S.C. 
Section 654a that has responsibility for maintaining records with respect to 
child support orders in all Title IV-D cases and in all other cases in which 
a support order is rendered or modified under the Family Code." 

(2) Renumber subsections accordingly. 

The amendment was read. 

On motion of Senator Carona, the Senate concurred in the House 
amendment to SB 1161 by a viva voce vote. 

CONFERENCE COMMITTEE ON HOUSE BILL 1230 

Senator Duncan called from the President's table, for consideration at 
this time, the request of the House for a conference committee to adjust 
the differences between the two Houses on HB 1230 and moved that the 
request be granted. 

The motion prevailed. 

The President Pro Tempore asked if there were any motions to instruct 
the conference committee on HB 1230 before appointment. 

There were no motions offered. 

Accordingly, the President Pro Tempore announced the appointment of 
the following conferees on the part of the Senate on the bill: 
Senators Duncan, Chair; Fraser, Haywood, Madia, and Bivins. 
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SENATE BILL 1114 WITH HOUSE AMENDMENT 

Senator Ellis called SB 1114 from the President's table for 
consideration of the House amendment to the bill. 

The President Pro Tempore laid the bill and the House amendment 
before the Senate. 

Amendment No. 1 

Amend SB 1114 as follows: 
On page 1, lines 4-9, strike subsection (a) and substitute the following: 
SECTION 1. PILOT PROGRAM. (a) The Texas Workforce 

Commission by rule shall develop a "wheels for work" pilot program in 
four sites to make donated cars available at a low cost to certain persons 
who receive financial assistance under Chapter 31, Human Resources Code, 
to enable those persons to find and maintain employment. The commission 
shall determine the pilot sites, with at least one site in an urban area and 
at least one site in a rural area. 

The amendment was read. 

On motion of Senator Ellis, the Senate concurred in the House 
amendment to SB 1114 by a viva voce vote. 

SENATE BILL 1249 WITH HOUSE AMENDMENT 

Senator Ellis called SB 1249 from the President's table for 
consideration of the House amendment to the bill. 

The President Pro Tempore laid the bill and the House amendment 
before the Senate. 

Amendment No. 1 

Amend SB 1249 as follows: On page 6, line 2, strike the number 
"1998" and substitute the number "1997". On page 6, line 3, strike the 
number "1998" and substitute the number "1997". On page 6, line 8, 
strike the number "1998" and substitute the number "1997". On page 6, 
line 9, strike the number "1998" and substitute the number "1997". 

The amendment was read. 

On motion of Senator Ellis, the Senate concurred in the House 
amendment to SB 1249 by a viva voce vote. 

CONFERENCE COMMITTEE ON HOUSE BILL 2837 

Senator Ellis called from the President's table, for consideration at this 
time, the request of the House for a conference committee to adjust the 
differences between the two Houses on HB 2837 and moved that the 
request be granted. 

The motion prevailed. 

The President Pro Tempore asked if there were any motions to instruct 
the conference committee on HB 2837 before appointment. 

There were no motions offered. 
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Accordingly, the President Pro Tempore announced the appointment of 
the following conferees on the part of the Senate on the bill: 
Senators Ellis, Chair; Lucio, Lindsay, Wentworth, and Barrientos. 

CONFERENCE COMMITTEE ON HOUSE BILL 1200 

Senator Brown called from the President's table, for consideration at 
this time, the request of the House for a conference committee to adjust 
the differences between the two Houses on HB 1200 and moved that the 
request be granted. 

The motion prevailed. 

The President Pro Tempore asked if there were any motions to instruct 
the conference committee on HB 1200 before appointment. 

There were no motions offered. 

Accordingly, the President Pro Tempore announced the appointment of 
the following conferees on the part of the Senate on the bill: 
Senators Brown, Chair; Armbrister, Lindsay, Nelson, and Whitmire. 

AT EASE 

Senator Patterson at 10:56 a.m. moved that the Senate would stand At 
Ease subject to the call of the Chair. 

The motion prevailed. 

IN LEGISLATIVE SESSION 

Senator Lucio at 12:04 p.m. called the Senate to order as In 
Legislative Session. 

BILLS AND RESOLUTIONS SIGNED 

The Presiding Officer announced the signing of the following enrolled 
bills and resolutions in the presence of the Senate after the captions had 
been read: 

SB 24, SB 34, SB SS, SB 102, SB llS, SB 18S, SB 211, SB 241, SB 2S8, 
SB 324, SB 349, SB 472, SB S27, SB S48, SB 633, SB 6S6, SB 66S, SB 701, 
SB 7S6, SB 877, SB 1063, SB 1069, SB 1102, SB 1232, SB 1240, SB 1247, 
SB 1263, SB 1276, SB 1384, SB 1438, SB 1S81, SB 1653, SB 1766, 
SB 1810, SB 1814, SB 1937, SB 1955, SCR 51, SCR 77, SCR 102, 
SCR 104, SJR 33, HB 51, HB 196, HB 242, HB 251, HB 328, HB 330, 
HB 438, HB 506, HB 580, HB 591, HB 607, HB 670, HB 677, HB 724, 
HB 970, HB 1142, HB 1161, HB 1324, HB 1465, HB 1516, HB 1548, 
HB 1553, HB 1908, HB 2065, HB 2128, HB 2214, HB 2332, HB 2491, 
HB 2541, HB 2736, HB 2827, HB 2866, HB 2984, HB 3062, HB 3088, 
HB 3194, HB 3370, HB 3583, HB 3602, HCR 86, HCR 215, HCR 269, 
HCR 281 
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CONFERENCE COMMITTEE REPORT ON 
HOUSE BILL 298 

Senator Ellis submitted the following Conference Committee Report: 

Honorable Bob Bullock 
President of the Senate 

Honorable James E. "Pete" Laney 
Speaker of the House of Representatives 

Sirs: 

Austin, Texas 
May 30, 1997 

We, Your Conference Committee, appointed to adjust the differences 
between the Senate and the House of Representatives on HB 298 have had 
the same under consideration, and beg to report it back with the 
recommendation that it do pass. 

ELLIS 
BARRIENTOS 
SHAPLEIGH 
WEST 
On the part of the Senate 

MADDEN 
DANBURG 
DENNY 
GALLEGO 
On the part of the House 

The Conference Committee Report was read and was filed with the 
Secretary of the Senate. 

CONFERENCE COMMITTEE ON HOUSE BILL 2088 

Senator Zaffirini called from the President's table, for consideration at 
this time, the request of the House for a conference committee to adjust 
the differences between the two Houses on HB 2088 and moved that the 
request be granted. 

The motion prevailed. 

The Presiding Officer asked if there were any motions to instruct the 
conference committee on HB 2088 before appointment. 

There were no motions offered. 

Accordingly, the Presiding Officer announced the appointment of the 
following conferees on the part of the Senate on the bill: 
Senators Zaffirini, Chair; Carona, Galloway, Gallegos, and Madia. 

HOUSE CONCURRENT RESOLUTION 302 

The Presiding Officer laid before the Senate the following resolution: 

HCR 302, Instructing the enrolling clerk of the House to make 
technical corrections to HB 39. 

ZAFFIRINI 

The resolution was read. 
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On motion of Senator Zaffirini and by unanimous consent, the 
resolution was considered immediately and was adopted by a viva 
voce vote. 

CONFERENCE COMMITTEE ON HOUSE BILL 2914 

Senator Galloway called from the President's table, for consideration 
at this time, the request of the House for a conference committee to adjust 
the differences between the two Houses on HB 2914 and moved that the 
request be granted. 

The motion prevailed. 

The Presiding Officer asked if there were any motions to instruct the 
conference committee on HB 2914 before appointment. 

There were no motions offered. 

Accordingly, the Presiding Officer announced the appointment of the 
following conferees on the part of the Senate on the bill: 
Senators Galloway, Chair; Lindsay, Nixon, Gallegos, and Brown. 

CONFERENCE COMMITTEE ON HOUSE BILL 2850 

Senator Galloway called from the President's table, for consideration 
at this time, the request of the House for a conference committee to adjust 
the differences between the two Houses on HB 2850 and moved that the 
request be granted. 

The motion prevailed. 

The Presiding Officer asked if there were any motions to instruct the 
conference committee on HB 2850 before appointment. 

There were no motions offered. 

Accordingly, the Presiding Officer announced the appointment of the 
following conferees on the part of the Senate on the bill: 
Senators Galloway, Chair; Gallegos, Whitmire, Lindsay, and Nixon. 

CONFERENCE COMMITTEE REPORT ON 
HOUSE BILL 2964 ADOPTED 

Senator Nixon called from the President's table the Conference 
Committee Report on HB 2964. The Conference Committee Report was 
read and was filed with the Senate on Wednesday, May 28, 1997. 

On motion of Senator Nixon, the Conference Committee Report was 
adopted by a viva voce vote. 

CONFERENCE COMMITTEE ON HOUSE BILL 3350 

Senator Sibley called from the President's table, for consideration at 
this time, the request of the House for a conference committee to adjust 
the differences between the two Houses on HB 3350 and moved that the 
request be granted. 

The motion prevailed. 
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The Presiding Officer asked if there were any motions to instruct the 
conference committee on HB 3350 before appointment. 

There were no motions offered. 

Accordingly, the Presiding Officer announced the appointment of the 
following conferees on the part of the Senate on the bill: Senators Sibley, 
Chair; Armbrister, Patterson, Nelson, and Shapiro. 

MESSAGE FROM THE HOUSE 

HOUSE CHAMBER 
Austin, Texas 

Friday, May 30, 1997 

The Honorable President of the Senate 
Senate Chamber 
Austin, Texas 

Mr. President: 

I am directed by the House to inform the Senate that the House has taken the 
following action: 

THE HOUSE HAS PASSED THE FOLLOWING MEASURES: 

HCR 321, Instructing the enrolling clerk of the house to make a technical 
correction in H.B. No. 3116. 

HCR 322, Expressing appreciation to Dr. Glenn A. Goerke for his 
contributions to higher education in the state of Texas. 

Respectfully, 

is/Sharon Carter, Chief Clerk 
House of Representatives 

SENATE BILL 1674 WITH HOUSE AMENDMENTS 

Senator Barrientos called SB 1674 from the President's table for 
consideration of the House amendments to the bill. 

The Presiding Officer laid the bill and the House amendments before 
the Senate. 

Amendment No. 1 

Amend SB 1674 as follows: 
{1) On page 2, line 8, add the following phrase between "created" and 

11 and: 11 in a county with a population or more than 500 000. 
(2) On page 3, lines 7 and 8, strike "100 re~istered voters who reside in 

the territory of the proposed district" and substitute "5 percent of the number 
of voters in the territory of the proposed district who voted in the most recent 
~ubernatoriaJ election 11

• 

(3) On page 7, line 4, add the following phrase before the word 
11 registered: 11 resident of the district and a. 
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Floor Amendment No. 2 

Amend Committee Amendment No. 1 to SB 1674 (Committee Printing 
page 16, line 5) by striking "500 000" and inserting "150 000". 

Floor Amendment No. 1 on Third Reading 

Amend SB 1674, on third reading, in SECTION 1 of the bill, in proposed 
Section 326.022, Local Government Code, by inserting the following: 

Cd) After a district js created the district may not be expanded to 
include additional territory unless the commissioners court of the county 
in which the district is located calls and holds an election for that purpose 
in the territory to be added to the district. The commissioners court may 
not expand the district unless a majority of the voters voting at the 
expansion election approve the expansion of the district 

Floor Amendment No. 2 on Third Reading 

Amend SB 1674, on third reading, in SECTION 1 of the bill, in 
proposed Section 326.004(a), Local Government Code, by striking "in 
a county with a populatjon or more than 150 000 11 and substituting 11 in 
a county with a population of more than 100.000". 

The amendments were read. 

On motion of Senator Barrientos, the Senate concurred in the House 
amendments to SB 1674 by a viva voce vote. 

SENATE BILL 542 WITH HOUSE AMENDMENT 

Senator Barrientos called SB 542 from the President's table for 
consideration of the House amendment to the bill. 

The Presiding Officer laid the bill and the House amendment before 
the Senate. 

Amendment No. 1 

Amend SB 542 as follows: 
(1) In SECTION 1 of the bill, in amended Section 22.0ll{b)(9), Penal 

Code (senate engrossment, page 2, lines 9-21), strike the text beginning with 
". a phvsician licensed under" and ending with "Title 71 Revised Statutes. 11

, 

and substitute "or a health care services provider 11
• 

(2) Add an appropriately numbered SECTION to the bill to read as 
follows and renumber existing SECTIONS of the bill accordingly: 

SECTION __ . Section 22.0ll(c), Penal Code, is amended by adding 
Subdivision (3) to read as follows: 

(3) nHealth care services provider" means: 
(Al a physician licensed under the Medical Practice Act 

(Article 4495b. Vernon's Texas Civil Statutes): 
(B) a chiropractor licensed under Chapter 94. Acts of the 51st 

Le2islature. Re~ular Session. 1949 (Article 4512b. Vernon's Texas Civil 
Statutes): 

(Cl a Hcensed vocational nurse licensed under Chapter 118 
Acts of the 52nd Legislature. Regular Sessjon.1951(Artjcle4528c. Vernon's 
Texas Civil Statutes)· 
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(D) a physical therapist licensed under Chapter 836. Acts of 
the 62nd Legislature. Rei:ular Session. 1971 (Article 4512e Vernon's Texas 
Civil Statutes)· 

(E) a physician's assistant licensed under the Physician 
Assistant Licensin& Act (Article 4495b-! Vernon's Texas Civil Statutes): or 

CF) a registered nurse or an advanced practice nurse licensed 
under Chapter 7. Title 71. Revised Statutes. 

The amendment was read. 

On motion of Senator Barrientos, the Senate concurred in the House 
amendment to SB 542 by a viva voce vote. 

CONFERENCE COMMITTEE REPORT ON 
HOUSE BILL 966 ADOPTED 

Senator Barrientos called from the President's table the Conference 
Committee Report on HB 966. The Conference Committee Report was 
read and was filed with the Senate on Wednesday, May 28, 1997. 

On motion of Senator Barrientos, the Conference Committee Report 
was adopted by a viva voce vote. 

CONFERENCE COMMITTEE ON HOUSE BILL 1391 

Senator Barrientos called from the President's table, for consideration 
at this time, the request of the House for a conference committee to adjust 
the differences between the two Houses on HB 1391 and moved that the 
request be granted. 

The motion prevailed. 

The Presiding Officer asked if there were any motions to instruct the 
conference committee on HB 1391 before appointment. 

There were no motions offered. 

Accordingly, the Presiding Officer announced the appointment of the 
following conferees on the part of the Senate on the bill: 
Senators Barrientos, Chair; Truan, Shapleigh, Carona, and Sibley. 

SENATE BILL 1440 WITH HOUSE AMENDMENT 

Senator Wentworth called SB 1440 from the President's table for 
consideration of the House amendment to the bill. 

The Presiding Officer laid the bill and the House amendment before 
the Senate. 

Amendment No. 1 

Amend SB 1440 as follows: 
Strike Section 3 of the bill and re-number remaining sections 

according! y. 

The amendment was read. 
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Senator Wentworth moved that the Senate do not concur in the House 
amendment, but that a conference committee be appointed to adjust the 
differences between the two Houses on the bill. 

The motion prevailed. 

The Presiding Officer asked if there were any motions to instruct the 
conference committee on SB 1440 before appointment. 

There were no motions offered. 

The Presiding Officer announced the appointment of the following 
conferees on the part of the Senate on the bill: Senators Wentworth, Chair; 
West, Brown, Ogden, and Armbrister. 

CONFERENCE COMMITTEE ON HOUSE BILL 3157 

Senator Wentworth called from the President's table, for consideration 
at this time, the request of the House for a conference committee to adjust 
the differences between the two Houses on HB 3157 and moved that the 
request be granted. 

The motion prevailed. 

The Presiding Officer asked if there were any motions to instruct the 
conference committee on HB 3157 before appointment. 

There were no motions offered. 

Accordingly, the Presiding Officer announced the appointment of the 
following conferees on the part of the Senate on the bill: 
Senators Wentworth, Chair; Brown, Cain, Bivins, and Whitmire. 

CONFERENCE COMMITTEE ON HOUSE BILL 951 

Senator Wentworth called from the President's table, for consideration 
at this time, the request of the House for a conference committee to adjust 
the differences between the two Houses on HB 951 and moved that the 
request be granted. 

The motion prevailed. 

The Presiding Officer asked if there were any motions to instruct the 
conference committee on HB 951 before appointment. 

There were no motions offered. 

Accordingly, the Presiding Officer announced the appointment of the 
following conferees on the part of the Senate on the bill: 
Senators Wentworth, Chair; Cain, Bivins, Ellis, and Moncrief. 

CONFERENCE COMMITTEE ON HOUSE BILL 1285 

Senator Wentworth called from the President's table, for consideration 
at this time, the request of the House for a conference committee to adjust 
the differences between the two Houses on HB 1285 and moved that the 
request be granted. 

The motion prevailed. 
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The Presiding Officer asked if there were any motions to instruct the 
conference committee on HB 1285 before appointment. 

There were no motions offered. 

Accordingly, the Presiding Officer announced the appointment of the 
following conferees on the part of the Senate on the bill: Senators 
Wentworth, Chair; Carona, Ellis, Cain, and Lindsay. 

SENATE BILL 1100 WITH HOUSE AMENDMENTS 

Senator Wentworth called SB 1100 from the President's table for 
consideration of the House amendments to the bill. 

The Presiding Officer laid the bill and the House amendments before 
the Senate. 

Amendment 

Amend SB 1100 by substituting in lieu thereof the following: 

A BILL TO BE ENTITLED 
AN ACT 

relating to the regulation of real estate brokers, salespersons, and inspectors. 
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION 1. Section 2(5), The Real Estate License Act (Article 6573a, 

Vernon's Texas Civil Statutes), is amended to read as follows: 
(5) "Person" means an individual or any other entity including 

a government or ~overnmental subdivision or agency. a limited liability 
company, a limited liability partpershjp, a partnershjp. or a corporation, 
foreign or domestic. 

SECTION 2. Section 3, The Real Estate License Act (Article 6573a, 
Vernon's Texas Civil Statutes), is amended to read as follows: 

Sec. 3. EXEMPTIONS. The provisions of this Act shall not apply to any 
of the following persons and transactions, and each and all of the following 
persons and transactions are hereby exempted from the provisions of this Act: 

(1) an attorney at law licensed in this state or in any other state; 
(2) an attorney in fact under a duly executed power of attorney 

authorizing the consummation of a real estate transaction; 
(3) a public official in the conduct of his official duties; 
(4) a person calling the sale of real estate by auction under the 

authority of a license issued by this state provided the person does not 
perform any other act of a real estate broker or salesman as defined by 
this Act; 

(5) a person acting under a court order or under the authority of a will 
or a written trust instrument; 

(6) a salesperson employed by an owner in the sale of structures and 
land on which said structures are situated, provided such structures are 
erected by the owner in the due course of his business; 

(7) an on-site manager of an apartment complex; 
(8) transactions involving the sale, lease, or transfer of any mineral 

or mining interest in real property; 
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(9) an owner or his employees in renting or leasing his own real 
estate whether improved or unimproved; 

(10) transactions involving the sale, lease, or transfer of cemetery 
lots; [m) 

(11) transactions involving the renting, leasing, or management of 
hotels or motels~ 

(12) a partnership or limited liability partnership acting as a broker 
or real estate salesman through a partner who is a licensed real estate broker. 

SECTION 3. Sections 7(a), (c), and (e), The Real Estate License Act 
(Article 6573a, Vernon's Texas Civil Statutes), are amended to read 
as follows: 

(a) Competency as referred to in Section 6 of this Act shall be established 
by an examination prepared by or contracted for by the commission. The 
examination shall be given at such times and at such places within the state as 
the commission shall prescribe. The examination shall be of scope sufficient 
in the judgment of the commission to determine that a person is competent to 
act as a real estate broker or salesman in a manner to protect the interest of the 
public. The examination for a salesman license shall be less exacting and less 
stringent than the examination for a broker license. The commission shall 
furnish each applicant with study material and references on which his 
examination shall be based. When an applicant for a real estate license fails 
a qualifying examination, he may apply for reexamination by filing a request 
therefor together with the proper fee. The examination requirement must be 
satisfied not later than six months after the date on which the application for 
a license is filed. Courses of study required for a license may include but are 
not limited to the following, which shall be considered core real estate courses 
for all purposes of this Act: 

(1) Principles of Real Estate (or equivalent) shall include but not be 
limited to an overview of licensing as a real estate broker and salesman, ethics 
of practice, titles to and conveyancing of real estate, legal descriptions, [law 
of agency,] deeds, encumbrances and liens, distinctions between personal and 
real property, [eonhaets,) appraisal, finance and regulations, closing 
procedures, real estate mathematics, and at least three classroom hours of 
instruction on federal, state, and local laws relating to housing 
discrimination, housing credit discrimination, and community reinvestment. 

(2) Real Estate Appraisal (or equivalent) shall include but not be 
limited to the central purposes and functions of an appraisal, social and 
economic determinant of value, appraisal case studies, cost, market data and 
income approaches to value estimates, final correlations, and reporting. 

(3) Real Estate Law (or equivalent) shall include but not be limited to 
legal concepts of real estate, land description, real property rights and estates 
in land, contracts, conveyances, encumbrances, foreclosures, recording 
procedures, and evidence of titles. 

(4) Real Estate Finance (or. equivalent) shall include but not be 
limited to monetary systems, primary and secondary money markets, sources 
of mortgage loans, federal government programs, loan applications, 
processes and procedures, closing costs, alternative financial instruments, 
equal credit opportunity acts, community reinvestment act, and state 
housing agency. 
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(5) Real Estate Marketing (or equivalent) shall include but not be 
limited to real estate professionalism and ethics, characteristics of successful 
salesmen, time management, psychology of marketing, listing procedures, 
advertising, negotiating and closing, financing, and the Deceptive Trade 
Practices-Consumer Protection Act, as amended, Section 17.01 et seq., 
Business & Commerce Code. 

(6) Real Estate Mathematics (or equivalent) shall include but not be 
limited to basic arithmetic skills and review of mathematical logic, 
percentages, interest, time-valued money, depreciation, amortization, 
proration, and estimation of closing statements. 

(7) Real Estate Brokerage (or equivalent) shall include but not be 
limited to law of agency, planning and organization, operational policies and 
procedures, recruiting, selection and training of personnel, records and 
control, and real estate firm analysis and expansion criteria. 

(8) Property Management (or equivalent) shall include but not be 
limited to role of property manager, landlord policies, operational guidelines, 
leases, lease negotiations, tenant relations, maintenance, reports, habitability 
laws, and the Fair Housing Act. 

(9) Real Estate Investments (or equivalent) shall include but not be 
limited to real estate investment characteristics, techniques of investment 
analysis, time-valued money, discounted and nondiscounted investment 
criteria, leverage, tax shelters depreciation, and applications to property tax. 

(10) Law of Agency (or equivalent) shall include but not be limited 
to the principal-agent and master-servant relationships, the authority of an 
agent, the termination of an agent's authority, the fiduciary and other duties of 
an agent, employment law, deceptive trade practices, listing or buying 
representation procedures, and the disclosure of agency. 

(11) Law of Contracts (or equivalent) shall include the elements of 
a contract, offer and acceptance. the statute of frauds, specific performance 
and remedies for breach unauthorized practice of law commission rules 
relating to use of adopted forms and owner disclosure requirements. 

(c) The commission shall waive the examination of an applicant for 
a broker license who has, within one year previous to the filing of his 
application, been licensed in this state as a broker, and shall waive the 
examination of an applicant for a salesman license who has, within one year 
previous to the filing of his application, been licensed in this state as either 
a broker or salesman. The commjssion by rule may provide for the waiver of 
some or all of the requirements for a license under this Act for an applicant 
who was licensed under this Act within the six years preceding the date of 
filin~ the application. 

(e) Each applicant for a salesman license shall furnish the commission 
satisfactory evidence of having completed 12 semester hours, or equivalent 
classroom hours, of postsecondary education, six hours of which must be 
completed in core real estate courses, of which a minimum of two hours must 
be completed in Principles of Real Estate as described in Subsection (a)(l) of 
this section, [and] a minimum of two hours must be completed in Law of 
Agency as described in Subsection (a)(lO) of this section and a minimum of 
two hours must be completed in Law of Contracts as described in 
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Subsection (a)(l 1) of this section. The remaining six hours shall be completed 
in core real estate courses or related courses. As a condition for the first 
renewal of a salesman license, the applicant shall furnish the commission 
satisfactory evidence of having completed a minimum of 14 semester hours, 
or equivalent classroom hours, eight hours of which must be completed in 
core real estate courses. As a condition for the second renewal of a salesman 
license, the applicant shall furnish the commission satisfactory evidence of 
having completed a minimum of 16 semester hours, or equivalent classroom 
hours, 10 hours of which must be completed in core real estate courses. As 
a condition for the third renewal of a salesman license, the applicant shall 
furnish the commission satisfactory evidence of having completed a minimum 
of 18 semester hours, or equivalent classroom hours, 12 hours of which must 
be completed in core real estate courses. 

SECTION 4. Section 7A, The Real Estate License Act (Article 6573a, 
Vernon's Texas Civil Statutes), is amended by adding Subsection (g) to read 
as follows: 

(~) The commission may adopt rules that establish procedures under 
which a license may be issued renewed or returned to active status before the 
applicant completes the continuing education requirements of this section. 
The commission may prescribe an additional fee. not to exceed $200 for the 
issuance. renewal. or return to active status of a license before the applicant 
completes the continuing education requirements of this section and may 
require the app1icant to complete the requjred continuing education not later 
than the 60th day after the date the license is issued. renewed. or returned to 
active status. 

SECTION 5. Section ll(a), The Real Estate License Act (Article 6573a, 
Vernon's Texas Civil Statutes), is amended to read as follows: 

(a) The commission shall charge and collect the following fees: 
(1) a fee not to exceed $100 for the filing of an original application 

for a real estate broker license; 
(2) a fee not to exceed $100 for annual renewal of a real estate 

broker license; 
(3) a fee not to exceed $50 for the filing of an original application for 

a real estate salesman license; 
(4) a fee not to exceed $50 for annual renewal of a real estate 

salesman license; 
(5) a fee not to exceed ill [$%5] for an application for 

a license examination; 
(6) a fee not to exceed $20 for filing a request for a license for each 

additional office or place of business; 
(7) a fee not to exceed $20 for filing a request for a license for 

a change of place of business, change of name, return to active status, or 
change of sponsoring broker; 

(8) a fee not to exceed $20 for filing a request to replace a license lost 
or destroyed; 

(9) a fee not to exceed $400 for filing an application for approval of 
an education program under Section 7(f) of this Act; 

(10) a fee not to exceed $200 a year for operation of an education 
program under Section 7(f) of this Act; 
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(11) a fee of $15 for transcript evaluation; 
(12) a fee not to exceed $10 for preparing a license history; 
(13) a fee not to exceed $50 for the filing of an application for 

a moral character determination; 
(14) an annual fee of $20 from each real estate broker to be 

transmitted to Texas A&M University for the Texas Real Estate Research 
Center as provided by Section 5(m) of this Act; and 

(15) an annual fee of $17.50 from each real estate salesman to be 
transmitted to Texas A&M University for the Texas Real Estate Research 
Center as provided by Section 5(m) of this Act. 

SECTION 6. Section 15B, The Real Estate License Act (Article 6573a, 
Vernon's Texas Civil Statutes), is amended by amending Subsection (a) and 
adding Subsection (e) to read as follows: 

(a) Notwithstanding any other provision of the Act, there shall be no 
undercover or covert investigations conducted by authority of this Act unless 
expressly authorized by the commission after due consideration of the 
circumstances and determination by the commission that such measures are 
necessary to carry out the purposes of this Act. No investigations of licensees 
or any other actions against licensees shall be initiated on the basis of 
anonymous complaints whether in writing or otherwise but shall be initiated 
only upon the commission's own motion or a signed written complaint from 
a~ [eon3ttn'lct 01 3Ct •ice 1ccipient]. Upon the adoption of such motion 
by the commission or upon receipt of such complaint, the licensee shall be 
notified promptly and in writing unless the commission itself, after due 
consideration, determines otherwise. 

(el The commission may authorize a commission employee to 
file a signed written complaint against a licensee and to conduct an 
invesUaation if: 

{ll a jud2ment against the licensee has been paid from a recovery 
fund established under thjs Act; 

(2) the licensee is convicted of a criminal offense that may constitute 
arounds for the suspension or revocation of the licensee's license: or 

(3) the licensee fails to make good a check issued to the commission. 
SECTION 7. Section 23(b)(2), The Real Estate License Act 

(Article 6573a, Vernon's Texas Civil Statutes), is amended to read as follows: 
(2) The committee is composed of nine members appointed by the 

commission. The members of the committee hold office for staggered terms 
of six years, with the terms of three members expiring February 1 of each 
odd-numbered year. Each member holds office until the member's successor 
is appointed. Appointments to the committee shall be made without regard to 
the sex, race, color, age, handicap, religion, or national origin of the 
appointees. In the event of a vacancy during a term, the commission shall 
appoint a replacement who meets the qualifications for appointment under 
this subdivision to fill the unexpired part of the term. A member of the 
committee must be a professional inspector actively engaged in the practice of 
real estate inspecting at the time of appointment and must have been primarily 
engaged in the practice of real estate inspecting for at least five years before 
the member's appointment. No more than three members (A niembe1] of the 
committee may [m>t] hold a real estate broker or salesman license. Each 
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member of the committee is entitled to a per diem allowance and to 
reimbursement of travel expenses necessarily incurred in performing 
functions as a member of the committee, subject to any applicable limitation 
in the General Appropriations Act. The committee shall annually elect from 
its members a chairman, a vice-chairman, and secretary. A quorum of the 
committee consists of five members. 

SECTION 8. Section 23(d), The Real Estate License Act (Article 6573a, 
Vernon's Texas Civil Statutes), is amended by amending Subdivision (4) and 
adding Subdivision (6) to read as follows: 

(4) The commission by rule shall [may] provide for the substitution 
of relevant experience or additional education in lieu of the number of real 
estate inspections required by this section and in lieu of the requirement that 
the a12plicant be licensed as an apprentjce inspector or a real estate inspector 
before issuance of a license as a real estate inspector or professional 
inspector. The rules adopted by the commission under this subdivision may 
not require an applicant to complete more than 60 additional classroom hours 
of core real estate inspection courses. 

(6) Before a licensed professional inspector may sponsor an 
apprentice inspector or a real estate inspector the professional inspector must 
proyide sufficjent proof to the commission that the professional inspector has 
completed not less than 200 real estate inspections while licensed as 
a professional inspector under this Act. 

SECTION 9. Section 24(g), The Real Estate License Act (Article 6573a, 
Vernon's Texas Civil Statutes), is repealed. 

SECTION 10. (a) Except as provided by Subsection (b) of this section, 
this Act takes effect September 1, 1997. 

(b) The change in law made by this Act to Section 7(e), The Real Estate 
License Act (Article 6573a, Vernon's Texas Civil Statutes), as amended by 
this Act, takes effect January 1, 1998. 

SECTION 11. The importance of this legislation and the crowded 
condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended. 

Floor Amendment No. 1 

Amend CSSB 1100 as follows: 
(!) In SECTION 4 of the bill, in the introductory language for the 

section, (committee printing, page 7, line 10), strike "Subsection (g)" and 
substitute "Subsections (g) and (h)". 

(2) In SECTION 4 of the bill, after added Subsection (g) (committee 
printing, page 7, between Jines 20 and 21), insert the following: 

(h) A member of the le&islature who holds an active real estate broker 
license or actiye real estate salesman Jicense under this Act is exempt from 
the continuing education requirements of this section. 

Floor Amendment No. 2 

Amend CSSB 1100, in SECTION 7 of the bill, in amended 
Section 23(b)(2), The Real Estate License Act (Article 6573a, Vernon's 
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Texas Civil Statutes), in the seventh sentence (House Committee Printing, 
page 10, lines 24-25), by striking "or salesman" and substituting 
"[or salesman] 11

• 

Amendment No. 3 

Amend CSSB 1100 by adding a new SECTION 4 to the bill to read as 
follows and renumbering subsequent SECTIONS accordingly: 

"SECTION 4. Section 7A(a), The Real Estate License Act 
(Article 6573a, Vernon's Texas Civil Statutes), is amended to read as follows: 

Sec. 7 A. (a) To renew an active real estate broker license or an active 
real estate salesman license that is not subject to the annual education 
requirements of this Act, the licensee must provide the commission proof 
of attendance of at least 15 classroom hours of continuing education 
courses approved by the commission during the term of the current license. 
The commission by rule may provide for the substitution of relevant 
educational experience or correspondence courses approved by the 
commission instead of classroom attendance. In addition, supervised video 
instruction may be approved by the commission as a course counting as 
classroom hours of mandatory continuing education. At least six hours of 
instruction must be devoted to the rules of the commission, fair housing 
laws, landlord-tenant law and other Property Code issues, agency laws, 
antitrust laws, the Deceptive Trade Practices-Consumer Protection Act 
(Subchapter E, Chapter 17, Business & Commerce Code), disclosures to 
buyers, landlords, tenants, and sellers, current contract and addendum 
forms, the unauthorized practice of law, case studies involving violations 
of laws and regulations, current Federal Housing Administration and 
Department of Veterans Affairs regulations, tax laws, property tax 
consulting laws and legal issues, or other legal topics approved by the 
commission. The remaining hours may be devoted to other real 
estate-related topics approved by the commission. The commission may 
consider equivalent courses for continuing education credit. Property tax 
consulting laws and legal issues include but are not limited to the Tax 
Code, preparation of property tax reports, the unauthorized practice of law, 
agency laws, tax laws, laws concerning property taxes or assessments, 
deceptive trade practices, contract forms and addendum, and other legal 
topics approved by the commission. Real estate related courses approved 
by the State Bar of Texas for minimum continuing legal education 
participatory credit and core real estate courses under Section 7(a) of this 
Act shall automatically be approved as mandatory continuing education 
courses under this Act. The commission may not require examinations 
except for correspondence courses or courses offered by alternative 
delivery systems such as computers. Daily classroom course 
segments must be at least one hour [tlucc hoU1•] long but not more 
than 10 hours long. 

Floor Amendment No. 4 

Amend CSSB 1100 as follows: 
(1) Insert the following appropriately numbered SECTION: 
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SECTION _. Section 23, The Real Estate License Act (Article 6573a, 
Vernon's Texas Civil Statutes), is amended by adding Subsection (r) to read 
as follows: 

(rl The commission by rule shall prescribe standard forms to be used by 
inspectors to reduce discrepancies and create consistency in preparing reports 
of real estate inspections. 

(2) In the transition portion of the bill, insert the following appropriately 
numbered SECTION: 

SECTION __ . The Texas Real Estate Commission shall adopt rules 
prescribing standard real estate inspection forms required by Section 23(r), 
The Real Estate License Act (Article 6573a, Vernon's Texas Civil Statutes), 
as added by this Act, not later than October 1, 1997. 

(3) Renumber SECTIONS of the bill accordingly. 

Floor Amendment No. 6 

Amend CSSB 1100 as follows: 
(1) Add the following new section in the appropriate location and 

renumber subsequent sections appropriately: 
"SECTION_. Section 20, The Real Estate License Act (Article 6573a, 

Vernon's Texas Civil Statutes), is amended by adding a new subsection (d) to 
read as follows: 

(dl This section does not apply to agreements between licensees to 
share compensation. This section does not limit a cause of action between 
brokers for interference of business relationships. 11 

Floor Amendment No. 7 

Amend CSSB 1100 as follows: 
1. Add the following appropriately numbered sections: 
SECTION _. Subdivision (5), Section 2, The Real Estate License Act 

(Article 6573a, Vernon's Texas Civil Statutes), is amended to read as follows: 
(5) "Person" means and individual or any other entity including but 

not limited to[·) a governmental body. limited liability company, limited 
liability partnership partnership or [") corporation, foreign or domestic. 

SECTION __ . Section 3, The Real Estate License Act (Article 6573a, 
Vernon's Texas Civil Statutes), is amended to read as follows: 

Sec. 3. The provisions of this Act shall not apply to any of the following 
persons and transactions, and each and all of the following persons and 
transactions are hereby exempted from the provisions of this Act: 

(1) an attorney at law licensed in this state or in any other state; 
(2) an attorney in fact under a duly executed power of attorney 

authorizing the consummation of a real estate transaction; 
(3) a public official in the conduct of his official duties; 
(4) a person calling the sale of real estate by auction under the 

authority of a license issued by this state provided the person does not 
perform any other act of a real estate broker or salesman as defined by 
this Act; 

(5) a person acting under a court order or under the authority of a will 
or a written trust instrument; 
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(6) a salesperson employed by an owner in the sale of structures and 
land on which said structures are situated, provided such structures are 
erected by the owner in the due course of his business; 

(7) an on-site manager of an apartment complex; 
(8) transactions involving the sale, lease, or transfer of any mineral 

or mining interest in real property; 
(9) an owner or his employees in renting or leasing his own real 

estate whether improved or unimproved; 
(10) transactions involving the sale, lease, or transfer of cemetery 

lots; [m] 
(11) transactions involving the renting, leasing, or management of 

hotels or motels;__gr 
(12) a partnership or limited liability partnership performine an act 

constitutine an act of a broker or salesman. as defined by this Act. through 
a partner who is duly licensed as a real estate broker· or 

113) a person registered under Section 9A of this Act who sells. buys, 
leases. or transfers an easement or riaht-of-way for use in connection with 
telecommunication utility. railroad. or pipeline service. 

SECTION_. Section 4, The Real Estate License Act (Article 6573a, 
Vernon's Texas Civil Statutes), is amended to read as follows: 

Sec. 4. A person who, directly or indirectly for another, with the 
intention or on the promise of receiving any valuable consideration, offers, 
attempts, or agrees to perform, or performs, a single act defined in 
Subdivisions 2 and 3, Section 2 of this Act, whether as a part of a transaction, 
or as an entire transaction, is deemed to be acting as a real estate broker or 
salesman within the meaning of this Act. The commission of a single such act 
by a person required to be licensed or registered under this Act and not so 
licensed or registered shall constitute a violation of this Act. 

SECTION __ . Subsection (m), Section 5, The Real Estate License Act 
(Article 6573a, Vernon's Texas Civil Statutes), is amended to read as follows: 

(m) The commission shall charge and collect as a condition for issuance 
and for renewal of a real estate broker license the fee under Section ll(a)(14) 
of this Act. The commission shall charge and collect as a condition for 
issuance and for renewal of a registration under Section 9A of this Act the fee 
under Section 11 (a)l14) of this Act. The commission shall charge and collect 
as a condition for issuance and for renewal of a real estate salesman license 
the fee under Section ll(a)(JS) of this Act. The commission shall transmit the 
fees under this subsection quarterly to Texas A&M University for deposit in 
a separate banking account. The money in the separate account shall be 
expended for the support and maintenance of the Texas Real Estate Research 
Center and for carrying out the purposes, objectives, and duties of the center. 
However, all money expended from the separate account shall be as 
determined by legislative appropriation. 

SECTION _. Section 6, The Real Estate License Act (Article 6573a, 
Vernon's Texas Civil Statutes), is amended by adding Subsection (d) to read 
as follows: 

Id) For an individual to be eligible for a registration or a renewal of 
a registration under Section 9A of this Act. the individual must be a citizen of 
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the United States or a lawfully admitted alien and be at least 18 years of age. 
For a corporation limited liability company. partnership limited liability 
partnership. or any other entity to be eliaibJe for a registration or renewal of 
a re2istration under Section 9A of this Act it must designate one of its 
officers partners. or managers to act for it. The designated person must be an 
individual registered under Section 9A of this Act. 

SECTION_. Section 8, The Real Estate License Act (Article 6573a, 
Vernon's Texas Civil Statutes), is amended to read as follows: 

Sec. 8. (a) The commission shall establish a real estate recovery fund 
which shall be set apart and maintained by the commission as provided in this 
section. The fund shall be used in the manner provided in this section for 
reimbursing aggrieved persons who suffer actual damages by reason of 
certain acts committed by a duly licensed real estate broker or salesman, 
a duly registered person under Section 9A of this Act or by an unlicensed 
employee or agent of a broker or salesman, provided the registrant. broker. or 
salesman was registered or licensed by the State of Texas at the time the act 
was committed and provided recovery is ordered by a court of competent 
jurisdiction against the registrant. broker, or salesman. The use of the fund is 
limited to an act that constitutes a violation of Section 15(a)(3) or (6) of this 
Act if the judgment debtor was at the time of the violation a licensed real 
estate broker or salesman, The use of the fund is limited to an act that 
constitutes a violation of Section 9A(c)(l\ of this Act if the judgment debtor 
was at the time of the violation registered under Section 9A of this Act. 

(b) On application for an original license pursuant to this Act, the 
applicant shall pay, in addition to his original license application fee, a fee 
of $10 which shall be deposited in the real estate recovery fund. Qn 
application for an original registration under Section 9A of this Act and for 
each renewal of such registration. the registrant shall pay. in addition to the 
registrant's original application fee or renewal fee, a fee of $50. which shall 
be deposited in the real estate recovery fund. 

(c) If on December 31 of any year the balance remaining in the real estate 
recovery fund is less than $1 million, each real estate broker and each real 
estate salesman, on the next renewal of his license, shall pay, in addition to his 
license renewal fee, a fee of $10, which shall be deposited in the real estate 
recovery fund, or a pro rata share of the amount necessary to bring the fund 
to $1.7 million, whichever is less. If on December 31 of any year the balance 
remaining in the real estate recovery fund is more than $3.5 million or more 
than the total amount of claims paid from the fund during the previous four 
fiscal years, whichever is greater, the amount of money in excess of the 
greater amount shall be transferred to the general revenue fund. 

(d) No action for a judgment which subsequently results in an order for 
collection from the real estate recovery fund shall be started later than two 
years from the accrual of the cause of action. When an aggrieved person 
commences action for a judgment which may result in collection from the real 
estate recovery fund, the registrant. real estate broker. or real estate salesman 
shall notify the commission in writing to this effect at the time of the 
commencement of the action. 
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(e) When an aggrieved person recovers a valid judgment in a court of 
competent jurisdiction against a re~istrant. real estate broker, or real estate 
salesman, on the grounds described in Subsection (a) of this section that 
occurred on or after May 19, 1975, the aggrieved person may, after final 
judgment has been entered, execution returned nulla bona, and a judgment 
lien perfected, file a verified claim in the court in which the judgment was 
entered and, on 20 days' written notice to the commission, and to the judgment 
debtor, may apply to the court for an order directing payment out of the real 
estate recovery fund of the amount unpaid on the judgment, subject to the 
limitations stated in Subsection (n) of this section. 

(f) The court shall proceed on the application forthwith. On the hearing 
on the application, the aggrieved person is required to show that: 

(1) the judgment is based on facts allowing recovery under 
Subsection (a) of this section; 

(2) he is not a spouse of the debtor, or the personal representative of 
the spouse; and he is not a registrant under Section 9A of this Act or a real 
estate broker or salesman, as defined by this Act, who is seeking to recover 
a real estate commission or any compensation in the transaction or 
transactions for which the application for payment is made; 

(3) he has obtained a judgment under Subsection (e) of this section 
that is not subject to a stay or discharge in bankruptcy, stating the amount of 
the judgment and the amount owing on the judgment at the date of 
the application; 

( 4) based on the best available information, the judgment debtor 
lacks sufficient attachable assets in this state or any other state to satisfy the 
judgment; and 

(5) the amount that may be realized from the sale of real or personal 
property or other assets liable to be sold or applied in .satisfaction of the 
judgment and the balance remaining due on the judgment after application of 
the amount that may be realized. 

(g) A recovery on the judgment against a single defendant made before 
payment from the recovery fund must be applied by the creditor first to 
actual damages. 

(h) The court shall make an order directed to the commission requiring 
payment from the real estate recovery fund of whatever sum it finds to be 
payable on the claim, pursuant to and in accordance with the limitations 
contained in this section, if the court is satisfied, on the hearing, of the truth 
of all matters required to be shown by the aggrieved person by Subsection (f) 
of this section and that the aggrieved person has satisfied all of the 
requirements of Subsections (e) and (f) of this section. The commission may 
relitigate any issue material and relevant in the hearing on the application that 
was determined in the underlying action on which the judgment in favor of the 
applicant was based. If the court finds that the aggregate amount of claims 
against a registrant. real estate broker .. or salesman exceeds the limitations 
contained in this section, the court shall reduce proportionately the amount it 
finds payable on the claim. 

(i) A license or re~istration granted under the provisions of this Act may 
be revoked by the commission on proof that the commission has made 
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a payment from the real estate recovery fund of any amount toward 
satisfaction of a judgment against a registrant under Section 9A of this Act or 
ll licensed real estate broker or salesman. The commission may probate an 
order revoking a license. No registrant. broker. or salesman is eligible to 
receive a new registration or license until he has repaid in full, plus interest at 
the current legal rate, the amount paid from the real estate recovery fund on 
his account. 

(j) The sums received by the real estate commission for deposit in the 
real estate recovery fund shall be held by the commission in trust for carrying 
out the purposes of the real estate recovery fund. These funds may be 
invested and reinvested in the same manner as funds of the Texas State 
Employees Retirement System, and the interest from these investments shall 
be deposited to the credit of the real estate recovery fund, provided, however, 
that no investments shall be made which will impair the necessary liquidity 
required to satisfy judgment payments awarded pursuant to this section. 

(k) When the real estate commission receives notice of entry of a final 
judgment and a hearing is scheduled under Subsection (h) of this section, the 
commission may notify the Attorney General of Texas of its desire to enter an 
appearance, file a response, appear at the court hearing, defend the action, or 
take whatever other action it deems appropriate. In taking such action the real 
estate commission and the attorney general shall act only to protect the fund 
from spurious or unjust claims or to insure compliance with the requirements 
for recovery under this section. 

(I) When, on the order of the court, the commission has paid from the real 
estate recovery fund any sum to the judgment creditor, the commission shall 
be subrogated to all of the rights of the judgment creditor to the extent of the 
amount paid. The judgment creditor shall assign all his right, title, and 
interest in the judgment up to the amount paid by the commission which 
amount shall have priority for repayment in the event of any subsequent 
recovery on the judgment. Any amount and interest recovered by the 
commission on the judgment shall be deposited to the fund. 

(m) The failure of an aggrieved person to comply with the provisions of 
this section relating to the real estate recovery fund shall constitute a waiver 
of any rights under this section. 

(n) Notwithstanding any other provision, payments from the real estate 
recovery fund are subject to the following conditions and limitations: 

(1) payments may be made only pursuant to an order of a court of 
competent jurisdiction, as provided in Subsection (e) of this section, and in 
the manner prescribed by this section; 

(2) payments for claims, including attorneys' fees, interest, and court 
costs, arising out of the same transaction shall be limited in the aggregate 
to $50,000 regardless of the number of claimants; and 

(3) payments for claims based on judgments against any one licensed 
real estate broker licensed real estate [ctr] salesman. or re~istrant under 
Section 9A of this Act may not exceed in the aggregate $100,000 until the 
fund has been reimbursed by the licensee or registrant for all amounts paid. 

(o) Nothing contained in this section shall limit the authority of the 
commission to take disciplinary action against a registrant or licensee for 
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a violation of this Act or the rules and regulations of the commission; nor shall 
the repayment in full of all obligations to the real estate recovery fund by 
a registrant or licensee nullify or modify the effect of any other disciplinary 
proceeding brought pursuant to this Act. 

(p) Any person receiving payment out of the real estate recovery fund 
pursuant to Section 8 of this Act shall be entitled to receive reasonable 
attorney fees as determined by the court, subject to the limitations stated in 
Subsection (n) of this section. 

(q) A registrant. broker, or salesman registered or licensed under this Act 
shall notify consumers and service recipients of the availability of the real 
estate recovery fund established under this section for reimbursing certain 
aggrieved persons. The notice must include the name, mailing address, and 
telephone number of the commission and any other information required by 
commission rule. The notification may be provided with the notice required 
by Section S(q) of this Act or: 

(1) on a written contract for the services of a registrant. broker, 
or salesman; 

(2) on a brochure distributed by a registrant. broker, or salesman; 
(3) on a sign prominently displayed in the place of business of 

a registrant. salesman ... or broker; or 
(4) in a bill or receipt for service provided by a registrant. broker, 

or salesman. 
SECTION __ . Section 9, The Real Estate License Act (Article 6573a, 

Vernon's Texas Civil Statutes), is amended to read as follows: 
Sec. 9. (a) When an applicant has satisfactorily met all requirements 

and conditions of this Act, a license or certifjcate of registration shall be 
issued which may remain in force and effect so long as the holder of the 
certificate of registration or license remains in compliance with the 
obligations of this Act, which include payment of the renewal fee as provided 
in Section 11 of this Act. Each active salesman license issued shall be 
delivered or mailed to the broker with whom the salesman is associated and 
shall be kept under his custody and control. 

(b) An applicant is not permitted to engage in the real estate business 
either as a broker or salesman until a license evidencing his authority to 
engage in the real estate business has been received. A person may not engage 
in the business of selling. buying. leasins or transferring an easement or 
right-of-way for another for compensation until the person is licensed or 
registered under this Act. 

(c) The commission by rule may adopt a system under which licenses and 
registrations expire on various dates during the year. Dates for payment of 
the renewal fee shall be adjusted accordingly. For the year in which the 
renewal date is changed, renewal fees payable shall be prorated on a monthly 
basis so each licensee or registrant shall pay only that portion of the fee which 
is allocable to the number of months during which the license or registration 
is valid. On renewal of the license or registration on the new renewal date, the 
total renewal fee is payable. 

(d) Any other provision of this Act notwithstanding, the commission 
may issue licenses and registrations valid for a period not to exceed 24 months 
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and may charge and collect renewal fees for such period; provided, however, 
that such renewal fees shall not, calculated on an annual basis, exceed 
the amounts established in Section 11 of this Act, and further provided that 
the educational conditions for renewal established in Subsection (e) of 
Section 7 of this Act shall not be waived by the commission. 

(e) The commission shall require, in any application for a broker or 
salesman license or a renewal of a broker or salesman license.,. the applicant to 
disclose whether the applicant has entered a plea of guilty or nolo contcndere 
to, been found guilty of, or been convicted of a felony and the time for appeal 
has elapsed or the judgment or conviction has been affirmed on appeal, 
irrespective of an order granting probation following the conviction or 
suspending the imposition of sentence. 

SECTION __ . The Real Estate License Act (Article 6573a, Vernon's 
Texas Civil Statutes) is amended by adding Section 9A to read as follows: 

Sec. 9A. (a) A person may not sell. buy lease, or transfer an easement 
or riiht-of-way for another for compensation. or with the intention or in the 
expectation or on the promise of receivint: a collecting compensation. for use 
in connection with telecommunication. utility. railroad. or pipeline service 
unless the person is: 

(1) licensed as a real estate broker or real estate salesman under 
this Act: 

(2) exempt from this Act for the purpose of selling, buyin~ leasing. 
or transferring an easement or right-of-way· or 

(3) registered with the commission under this section. 
(b) The commission shall maintain a registry of persons who are 

registered under this section. 
(c) The commission shall investigate a signed complaint received by the 

commission that relates to the acts of a person registered or required to be 
registered under this section. The commission may reyoke or suspend the 
registration of a registrant under this section who· 

(1\ en~a~ed in dishonest dealin~s. fraud. deceptive acts. 
misrepresentations. bad fajth. unlawful discrimination or untrustworthiness: 

(2) failed within a reasonable time to make good a check to the 
commission after the commission has mailed a request for payment to the 
registrant's last known address as reflected in the commission records: 

(3\ failed to provide to a party in a transaction a written notice 
promulgated by the commission that is to be given before the party is 
obligated to sell, buy lease or transfer a right-of-way or easement and that 
contains the name of the registrant. the certificate number of the registrant. 
the name of the person the registrant represents. a statement advising the 
party that the party may seek representation from a lawyer or real estate 
broker in the transaction. and a statement generally advising the party that the 
right-of-way or easement may affect the value of the property; or 

( 4) disregarded or violated a provision of this Act or a rule of the 
commission relating to registrants under tbjs section. 

(d) The commjssion may adopt rules to administer and enforce this 
section. 
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SECTION Subsection (a), Section 10, The Real Estate License Act 
(Article 6573a, Vernon's Texas Civil Statutes), is amended to read as follows: 

(a) If the commission declines or fails to re~ister or license an applicant, 
it shall immediately give written notice of the refusal to the applicant. Before 
the applicant may appeal to a district court as provided in Section 18 of this 
Act, he must file within 10 days after the receipt of the notice an appeal from 
the ruling, requesting a time and place for a hearing before the commission. 
The commission shall set a time and place for the hearing within 30 days from 
the receipt of the appeal, giving 10 days' notice of the hearing to the applicant. 
The time of the hearing may be continued from time to time with the consent 
of the applicant. Following the hearing, the commission shall enter an order 
which is, in its opinion, appropriate in the matter concerned. 

SECTION_. Section 11, The Real Estate License Act {Article 6573a, 
Vernon's Texas Civil Statutes), is amended to read as follows: 

Sec. 11. (a) The commission shall charge and collect the following fees: 
(1) a fee not to exceed $100 for the filing of an original application 

for a real estate broker license; 
(2) a fee not to exceed $100 for annual renewal of a real estate 

broker license; 
(3) a fee not to exceed $50 for the filing of an original application for 

a real estate salesman license; 
( 4) a fee not to exceed $50 for annual renewal of a real estate 

salesman license; 
(5) a fee not to exceed $25 for an application for 

a license examination; 
(6) a fee not to exceed $20 for filing a request for a license for each 

additional office or place of business; 
(7) a fee not to exceed $20 for filing a request for a license QI 

certificate of registration for a change of place of business, change of name, 
return to active status, or change of sponsoring broker; 

(8) a fee not to exceed $20 for filing a request to replace a license Q! 
certificate of registration lost or destroyed; 

(9) a fee not to exceed $400 for filing an application for approval of 
an education program under Section 7(f) of this Act; 

(10) a fee not to exceed $200 a year for operation of an education 
program under Section 7(f) of this Act; 

(11) a fee of $15 for transcript evaluation; 
(12) a fee not to exceed $10 for preparing a license Q! 

registration history; 
(13) a fee not to exceed $50 for the filing of an application for 

a moral character determination; 
(14) an annual fee of $20 from each real estate broker and each 

registrant under Section 9A of this Act to be transmitted to Texas A&M 
University for the Texas Real Estate Research Center as provided by 
Section S(m) of this Act; (and] 

(15) an annual fee of $17.50 from each real estate salesman to be 
transmitted to Texas A&M University for the Texas Real Estate Research 
Center as provided by Section 5(m) of this Act~ 
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06) an annual fee of $80 from each registrant under Section 9A of 
this Act: and 

(17) any fee authorized under Section 8 of this Act for the real estate 
recovery fund. 

SECTION _. Section 12, The Real Estate License Act (Article 6573a, 
Vernon's Texas Civil Statutes), is amended by adding Subsection (e) to read 
as follows: 

(e) The certificate of registration of a registrant under Section 9A of this 
Act shall at all times be prominently displayed in the registrant's place of 
business. Within 10 days after a moye from a preyiously designated address. 
the registrant shall notifv the commission of the move and obtain a new 
certificate of registration reflecting the new location. 

SECTION __ . Subsections (a) and (b), Section 16, The Real Estate 
License Act (Article 6573a, Vernon's Texas Civil Statutes), arc amended to 
read as follows: 

(a) A license or registration granted under the provisions of this Act shall 
be suspended or revoked by the commission on proof that the licensee QI 
registrant, not being licensed and authorized to practice law in this state, for 
a consideration, reward, pecuniary benefit, present or anticipated, direct or 
indirect, or in connection with or as a part of his employment, agency, or 
fiduciary relationship as a licensee, drew a deed, note, deed of trust, will, or 
other written instrument that may transfer or anywise affect the title to or an 
interest in land, except as provided in the subsections below, or advised or 
counseled a person as to the validity or legal sufficiency of an instrument or 
as to the validity of title to real estate. 

(b) Notwithstanding the provisions of this Act or any other law, the 
completion of contract forms which bind the sale, exchange, option, lease, or 
rental of any interest in real property by a registrant under Section 9A of this 
Al.;J...jj real estate broker, or a real estate salesman incident to the performance 
of the acts of a broker as defined by this Ala ["1'tiele] does not constitute the 
unauthorized or illegal practice of law in this state, provided the forms have 
been promulgated for use by the commission for the particular kind of 
transaction involved, or the forms have been prepared by an attorney at law 
licensed by this state and approved by said attorney for the particular kind of 
transaction involved, or the forms have been prepared by the property owner 
or prepared by an attorney and required by the property owner. 

SECTION_. Subsection (a), Section 19, The Real Estate License Act 
(Article 6573a, Vernon's Texas Civil Statutes), is amended to read as follows: 

(a) A person acting as a real estate broker or real estate salesman without 
first obtaining a license or a person reQuired to register under Section 9A of 
this Act who sells. purchases leases. or transfers a riaht-of-way or easement 
without first obtaining a certificate of registration under Section 9A of this 
Act is guilty of a misdemeanor and on conviction shall be punishable by a fine 
of not less than $100 nor more than $500, or by imprisonment in the county 
jail for a term not to exceed one year, or both; and if a person other than an 
individual (eo1po1ation 01 a litnitcd liability cotnpany], shall be punishable by 
a fine of not less than $1,000 nor more than $2,000. A person, on conviction 
of a second or subsequent offense, shaH be punishable by a fine of not less 
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than $500 nor more than $1,000, or by imprisonment for a term not to exceed 
two years, or both; and if a person other than an individual [eo1po1atio11 or 
a limited liabilit) compa11) ], shall be punishable by a fine of not less 
than $2,000 nor more than $5,000. 

SECTION_. (a) Except as provided by Subsection (b) of this section, this 
Act takes effect September 1, 1997. 

(b) Sections 3, 7, 8, and 13 of this Act take effect January 1, 1998. 
SECTION _. Transactions included within the provisions of Section 9A, 

The Real Estate License Act (Article 6573a, Vernon's Texas Civil Statutes), 
as added by this Act, shall be governed by this Act from and after its effective 
date. Transactions executed prior to that date are validated in all respects 
with regard to compliance with the licensing provisions of Section 1, The 
Real Estate License Act (Article 6573a, Vernon's Texas Civil Statutes). 

2. Renumber appropriate sections accordingly. 

Amendment No. 8 

Amend CSSB 1100 by adding a new SECTION 9 to the bill to read as 
follows and renumbering the following SECTIONS accordingly: 

"SECTION 9. Section 23, The Real Estate License Act (Article 6573a, 
Vernon's Texas Civil Statutes) is amended by adding a new subsection (r) to 
read as follows: 

(r) The commission shall adopt rules that require licensees under this 
section to use the forms prepared by the commission." 

The amendments were read. 

Senator Wentworth moved that the Senate do not concur in the House 
amendments, but that a conference committee be appointed to adjust the 
differences between the two Houses on the bill. 

The motion prevailed. 

The Presiding Officer asked if there were any motions to instruct the 
conference committee on SB 1100 before appointment. 

There were no motions offered. 

The Presiding Officer announced the appointment of the following 
conferees on the part of the Senate on the bill: Senators Wentworth, Chair; 
Cain, Carona, Gallegos, and Patterson. 

SENATE BILL 1563 WITH HOUSE AMENDMENT 

Senator Wentworth called SB 1563 from the President's table for 
consideration of the House amendment to the bill. 

The Presiding Officer laid the bill and the House amendment before 
the Senate. 

Amendment 

Amend SB 1563 by substituting in lieu thereof the following: 

A BILL TO BE ENTITLED 
AN ACT 

relating to the objection to certain assigned judges. 
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION 1. Subsection (w), Section 25 .0022, Government Code, is 

amended to read as follows: 
(w) Chapter 74 and Subchapter I. Chapter 75. do[~] not apply to the 

assignment under this section of statutory probate court judges. 
SECTION 2. Chapter 75, Government Code, is amended by adding 

Subchapter I to read as follows: 
SUBCHAPTER !. GENERAL PROVISIONS 

Sec. 75.551. OBJECTION TO JUDGE OR JUSTICE ASSIGNED TO AN 
APPELLATE COURT. (a) When a judge or justice is assigned to an appellate 
court under this chapter or Chapter 74, the person who assigns the judge or 
justice shall if it is reasonable and practicable and if time permits giye notice 
of the assignment to each attorney representing a party to the case that is to be 
heard in whole or part by the assigned judge or justice. 

(b) A judge or justice assigned to an appellate court may not hear a civil 
case if a party to the case files a timely obiection to the assignment of the 
judge or justice. Except as provided by Subsection (dl. each party to the case 
is entitled to only one obiection under this section for that case through all 
leyels of appeal. 

(cl An objection under this section must be filed before the first hearing 
in which the assigned judge or justice is assigned to sit. 

(d) A former judge or justice who was not a retired judge or justice may 
not sit in an appellate case if either party objects to the judge or justice. 

(e) A party may not object under this section and in the same case object 
under Section 74,053. 

SECTION 3. This Act takes effect September 1, 1997, and applies only 
to an objection to a judge or justice assigned on or after that date. An 
objection to a judge or justice assigned before the effective date of this Act is 
governed by the law in effect at the time the assignment was made, and that 
law is continued in effect for that purpose. 

SECTION 4. The importance of this legislation and the crowded 
condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended. 

The amendment was read. 

Senator Wentworth moved that the Senate do not concur in the House 
amendment, but that a conference committee be appointed to adjust the 
differences between the two Houses on the bill. 

The motion prevailed. 

The Presiding Officer asked if there were any motions to instruct the 
conference committee on SB 1563 before appointment. 

There were no motions offered. 

The Presiding Officer announced the appointment of the following 
conferees on the part of the Senate on the bill: Senators Wentworth, Chair; 
Cain, Duncan, Luna, and Ogden. 
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SENATE BILL 1437 WITH HOUSE AMENDMENT 

Senator Wentworth called SB 1437 from the President's table for 
consideration of the House amendment to the bill. 

The Presiding Officer laid the bill and the House amendment before 
the Senate. 

Floor Amendment No. 1 on Third Reading 

Amend SB 1437 on third reading by striking SECTION 3 of the bill and 
substituting the following: 

SECTION 3. Section 11.26, Tax Code, is amended by amending 
Subsection (a) and adding Subsections (g), (h), and (i) to read as follows: 

(a) Except as provided by Subsection (b) [of thi• •ection], a school 
district may not increase the total annual amount of ad valorem tax it imposes 
on the residence homestead of an individual 65 years or older above the 
amount of the tax it imposed in the first year the individual qualified that 
residence homestead for the exemption provided by [Stlb•cction (e) of] 
Section 11.13(c\ for an individual 65 years of age or older [11.13 of thi• 
code]. If the individual qualified that residence homestead for the exemption 
after the bcginnine of that first year. the maximum amount of taxes that 
a school district may impose on that residence homestead in a subsequent year 
is determined as provided by Section 26.112 as if the individual qualified that 
residence homestead for the exemption for that entire first year. except as 
provjded by Subsection (b). If the individual qualified that residence 
homestead for the exemption after the beginning of that first year and the 
residence homestead remains eligible for the exemption for the next year, and 
if the school district taxes imposed on the residence homestead in the next 
year are less than the amount of taxes imposed in that first year a school 
district may not subsequently increase the total annual amount of ad valorem 
taxes it imposes on the residence homestead aboye the amount it imposed in 
the year immediately following the first year for which the individual 
qualified that residence homestead for the exemption. except as provided by 
Subsection (b). The tax officials shall continue to appraise the property and 
to calculate taxes as on other property, but if the tax so calculated exceeds the 
limitation imposed by this section, the tax imposed is the tax imposed in the 
first year the individual qualified the residence homestead for the exemption. 

Cg) If an individual who qualifies for the exemption provided by 
Section 11.13(c) for an individual 65 years of age or older dies. the surviving 
spouse of the indjvidual is entitled to the limitation applicable to the residence 
homestead of the individual if: 

(ll the surviving apouse is 55 years of age or older when the 
individual dies: and 

(:2) (he residence homeatead of (he individual: 
(A) is the residence homestead of (he surviving spouse on the 

date that the individual diea· and 
CB) remains the residence homestead of the surviving spouse. 

(h) If an individual who qualifies for an exemption provided by 
Section l 1.13(c) for an indiyjdual 65 years of age or older dies in the firs( year 
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in which the individua) qualified for the exemption and the individual first 
qualified for the exemption after the beginning of that year. except as 
provided by Subsection (i) the amount to which the suryiying spouse's school 
district taxes are limited under Subsection (g) is the amount of school district 
taxes imposed on the residence homestead in that year calculated under 
Section 26.112 as if the individual qualifying for the exemption had lived for 
the entire year. 

(i) If in the first tax year after the year in which an individual dies 
in the circumstances described by Subsection (h) the amount of school 
district taxes imposed on the residence homestead of the surviving spouse 
is less than the amount of school district taxes imposed in the preceding 
year as limited by Subsection (h). in a subsequent tax year the survivine 
spouse's school district taxes on that residence homestead are limited to the 
amount of taxes imposed by the district in that first tax year after the year 
in which the individual dies. 

The amendment was read. 

Senator Wentworth moved to concur in the House amendment 
to SB 1437. 

The motion prevailed by the following vote: Yeas 31, Nays 0. 

Senator Carena offered the following resolutions: 

SENATE RESOLUTION 775 

WHEREAS, The Senate of the State of Texas takes pleasure in 
recognizing Charles 11 Slick 11 Neal for his many years of outstanding service to 
the Texas Senate; and 

WHEREAS, Slick Neal is well known for his notable contributions in the 
performance of his duties in the senators 1 lounge; and 

WHEREAS, A dedicated and talented employee, he is noted for his 
dependability and his organizational skills; and 

WHEREAS, The care and maintenance of the State Capitol and its 
extension require a great amount of work, and Slick Neal is one of the men 
who is entrusted to handle these responsibilities; and 

WHEREAS, In tribute to his 14 years and nine months of loyalty and hard 
work, members of the Texas Senate requested that an official Resolution be 
prepared to honor him; and 

WHEREAS, The Texas Senate has greatly benefitted from the efforts, 
generous spirit, and talent of this accomplished citizen; now, therefore, be it 

RESOLVED, That the Senate of the State of Texas, 75th Legislature, 
hereby commend Charles "Slick" Neal for his invaluable contributions to the 
welfare of Texas state legislators and extend best wishes to him for the future; 
and, be it further 

RESOLVED, That a copy of this Resolution be prepared for him as an 
expression of the high regard of the Texas Senate. 

The resolution was again read. 
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SENATE RESOLUTION 776 

WHEREAS, The members of the Texas Senate are pleased to 
extend congratulations to Jimmy Gooden for his exceptional work over the 
past 16 years and five months as a member of the custodial staff in the State 
Capitol; and 

WHEREAS, A dedicated employee, Jimmy has earned the position of 
Porters Building Custodian II and is responsible for maintaining the senators' 
lounge in excellent condition; and 

WHEREAS, Quietly and effectively, Jimmy Gooden has carried out his 
duties, and his efficiency and cheerfulness throughout the hectic pace of each 
legislative session is deeply appreciated by each senate member; and 

WHEREAS, He has earned the respect of all the senators for his diligence 
and ability in the performance of his varied responsibilities; and 

WHEREAS, The preservation of our State Capitol is of greatest 
importance, and the monumental task falls on those who are often unnoticed 
by casual visitors; their loyalty and devotion are paramount in keeping the 
historic old building at its best at all times for the people of Texas, who come 
to admire their seat of government; now, therefore, be it 

RESOLVED, That the Senate of the State of Texas, 75th Legislature, 
hereby commend Jimmy Gooden for his special contributions to the citizens 
of Texas and express sincere gratitude to him for his many years of faithful 
service; and, be it further 

RESOLVED, That a copy of this Resolution be prepared for him as 
a token of the esteem of the Texas Senate. 

The resolution was again read. 

SR 775 and SR 776 were previously adopted on Monday, 
May 19, 1997. The names of the Lieutenant Governor and Senators were 
added to the resolutions as signers thereof. 

PRESENTATION 

Senator Carona was recognized and presented Jimmy Gooden and 
Charles "Slick" Neal with an enrolled framed copy of their respective 
resolutions. 

The Senate congratulated Mr. Gooden and Mr. Neal. 

SENATE BILL 1831 WITH HOUSE AMENDMENT 

Senator Cain called SB 1831 from the President's table for 
consideration of the House amendment to the bill. 

The Presiding Officer laid the bill and the House amendment before 
the Senate. 

Amendment No. 1 

Amend SB 1831 as follows: 
(1) On page 3, line 7, following Section 1 of the bill, insert the following 

new section and renumber the subsequent sections appropriately: 
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SECTION 2. Sec. 438.034, Health and Safety Code, is amended to read 
as follows: 

Sec. 438.034. EMPLOYEE CLEANLINESS. A person handling food or 
unsealed food containers shall: 

(1) maintain personal cleanliness; 
(2) wear clean outer garmets; 
(3) keep the person's hands clean; and 
(4) either (A) wash the person's hands and exposed portions of their 

arms with soap and water before starting work during work as often as 
necessary to avoid cross-contaminating food and to maintain cleanliness. 
after smoking. eating, and each visit to the toilet or (B) avojd bare-hand 
contact with exposed food by use of i;:loyes or utensils and hand wash after 
smoking eating and each visit to the toilet. 

The amendment was read. 

On motion of Senator Cain, the Senate concurred in the House 
amendment to SB 1831 by a viva voce vote. 

CONFERENCE COMMITTEE REPORT ON 
SENATE BILL 823 ADOPTED 

Senator Cain called from the President's table the Conference 
Committee Report on SB 823. The Conference Committee Report was read 
and was filed with the Senate on Wednesday, May 28, 1997. 

On motion of Senator Cain, the Conference Committee Report was 
adopted by a viva voce vote. 

SENATE BILL 1292 WITH HOUSE AMENDMENT 

Senator Cain called SB 1292 from the President's table for 
consideration of the House amendment to the bill. 

The Presiding Officer laid the bill and the House amendment before 
the Senate. 

Amendment 

Amend SB 1292 by substituting in lieu thereof the following: 

A BILL TO BE ENTITLED 
AN ACT 

relating to the licensing of agents for the sale of credit insurance. 
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION !. Article 21.07, Insurance Code, is amended by adding 

Section 21 to read as follows: 
Sec. 21. CREDIT INSURANCE AGENTS. Ca) In this section: 

(1) "Agent 0 means a person or corporation licensed to sell credit 
insurance in accordance with this article and as specifically provjded by 
this section. 

(2) "Credit insurance" includes: 
(A) credit life insurance: 
(B) credit accident and health insurance: 
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(C) credit property insurance· and 
CD) credit involuntary unemployment insurance. 

(3) 11 Credit property insurancetl means insurance: 
(A) providin~ coverage (i) on personal property used as 

collateral for securing a personal or consumer loan. or (ii) on personal 
property under an installment sales aareement or throu2h a consumer credit 
transaction: and 

(B) purchased in connection or in relation to such personal or 
consumer loan. installment sale. or consumer credit transaction: but 

(C) shall not include any insurance which provides theft. 
collision. liability property damaae or comprehensive. insurance coverage 
on any automobile. motorized aircraft motorcycle. truck. truck-tractor. 
traction engine. or any other self"propelled vehicle which is desi~ned 
prjmarily for operation in the air or on hiahways roadways waterways or the 
sea and its operatinli eQuipment or is necessitated by reason of the liability 
imposed by law for damages arising out of the ownership. operation. 
maintenance or use of any of the above vehicles and crafts· provided. 
however. such excluded insurance does not include sin~le interest coyeratjeS 
on any of the above vehicles and crafts that insures the interest of the creditor 
in the same as collateral for a loan. 

(b) On appointment by the insurance company. an 3tjent may act as the 
agent of any company authorized to eni:age in the business of insurance under 
this code in the sale of any type of credit insurance that the company is 
authorized to write The authority conferred under this section is in addition 
to the authority conferred under Sections 3(a) and (b) of this article and 
specifically permits the sale of both individual and group credit insurance. 

(c) The department shall issue a credit insurance agent license to 
a person or corporation that applies for that license on receipt of a complete 
application in the form prescribed by the department and evidence 
satisfactory to the department of appointment of the a~ent by an insurance 
company authorized to entjafje in the business of insurance in this state. 

(d) A credit insurance agent is not required to comply with any 
examination or continuing education requirement imposed under this article 
to obtain or renew a license jssued under this section. 

(e) The department shall stamp the face of a license issued under this 
section with the words "CREDIT INSURANCE ONLY." 

SECTION 2. The importance of this legislation and the crowded 
condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended, and that this Act take effect and be in force from and 
after its passage, and it is so enacted. 

The amendment was read. 

Senator Cain moved to concur in the House amendment to SB 1292. 

The motion prevailed by the following vote: Yeas 31, Nays 0. 
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CONFERENCE COMMITTEE ON HOUSE BILL 907 

Senator Shapiro called from the President's table, for consideration at 
this time, the request of the House for a conference committee to adjust 
the differences between the two Houses on HB 907 and moved that the 
request be granted. 

The motion prevailed. 

The Presiding Officer asked if there were any motions to instruct the 
conference committee on HB 907 before appointment. 

There were no motions offered. 

Accordingly, the Presiding Officer announced the appointment of the 
following conferees on the part of the Senate on the bill: 
Senators Shapiro, Chair; Patterson, Nixon, Fraser, and Ratliff. 

SENATE BILL 897 WITH HOUSE AMENDMENT 

Senator Shapleigh called SB 897 from the President's table for 
consideration of the House amendment to the bill. 

The Presiding Officer laid the bill and the House amendment before 
the Senate. 

Amendment No. 1 

Amend SB 897 in SECTION 3, Subsection (c) of the bill, in amended 
Section 2170.005, Government Code, on page 3 of the bill, at the 
beginning of line 11, by striking the word "terms" and inserting the words 
"procedures and rules". 

The amendment was read. 

On motion of Senator Shapleigh, the Senate concurred in the House 
amendment to SB 897 by a viva voce vote. 

SENATE BILL 1395 WITH HOUSE AMENDMENTS 

Senator Lindsay called SB 1395 from the President's table for 
consideration of the House amendments to the bill. 

The Presiding Officer laid the bill and the House amendments before 
the Senate. 

Amendment 

Amend SB 1395 by substituting in lieu thereof the following: 

A BILL TO BE ENTITLED 
AN ACT 

relating to the preparation of a county budget in certain counties. 
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION 1. Section 111.005, Local Government Code, is amended to 

read as follows: 
Sec. 111.005. INFORMATION FURNISHED BY COUNTY OFFICERS. 

(JU In preparing the budget, the county judge may require any county officer 



3934 SENATE JOURNAL- REGUIAR SESSION 

to furnish existin~ information necessary for the judge to properly prepare 
the budget. 

(b) If a county officer fails to provide the information as required by the 
county judf:e. the county judge may request the commissioners court to issue 
an order: 

(!) directing the county officer to produce the required 
information: and 

(2) prescribin~ the form in which the county officer must produce 
the information. 

SECTION 2. Subchapter A, Chapter 111, Local Government Code, is 
amended by adding Sections 111.0105, 111.0106, and 111.0107 to read as 
follows: 

Sec. 111.0105. BUDGET FOR EXPENDITURES FROM PROCEEDS 
OF BONDS OR OTHER OBLIGATIONS. If a county bond issue is submitted 
at an election or other authorized obligations are to be issued against future 
revenues and a tax is to be levied for those obligations. the commissioners 
court shall adopt a budget of proposed expenditures. On receipt of the 
proceeds of the sale of the bonds or other obligations the county may make 
expenditures from the proceeds in the manner provided by this subchapter for 
expendjtures for general purposes. 

Sec. 111.0106. SPECIAL BUDGET FOR GRANT OR AID MONEY. 
The county audjtor or the county judge in a county that does not have a county 
auditor shall certify to the commissioners court the receipt of all public or 
private grant or aid money that is available for disbursement in a fiscal year 
but not included in the budget for that fiscal year. On certification the court 
shall adopt a special budget for the limited purpose of spending the grant or 
ajd money for its intended purpose. 

Sec. 111.0107. SPECIAL BUDGET FOR REVENUE FROM 
INTERGOVERNMENTAL CONTRACTS. The county auditor or the county 
judge in a county that does not have a county auditor shall certify to the 
commissioners court the receipt of all revenue from intergovernmental 
contracts that js available for disbursement in a fiscal year but not included in 
the budget for that fiscal year. On certification the court shall adopt a special 
budget for the limited purpose of spending the revenue from intergovernmental 
contracts for its intended purpose. 

SECTION 3. Section 111.041, Local Government Code, is amended to 
read as follows: 

Sec. 111.041. EXPENDITURE OF FUNDS UNDER BUDGET; 
EMERGENCY EXPENDITURE; BUDGET TRANSFER [OF BUDGE'f 
SURPLUS]. (a) The commissioners court may spend county funds only in 
strict compliance with the budget except as provided by this section. 

(b) The commissioners court may authorize an emergency expenditure as 
an amendment to the original budget only in a case of grave public necessity 
to meet an unusual and unforeseen condition that could not have been 
included in the original budget through the use of reasonably diligent thought 
and attention. If the court amends the original budget to meet an emergency. 
the court shall file a copy of its order amending the budget with the county 
clerk and the clerk shall attach the copy to the original budget. 



FRIDAY, MAY 30, 1997 3935 

(c) The commissioners court by order may amend the budget to transfer 
an amount budgeted for one item to another budgeted item without 
authorizing an emergency expenditure. (On propet application, the 
conunissioncLIJ cou1t 1nay transfct aa existing budget surplus dtuing the fiscal 
ycat ton bttdget of tt shnilat kind and fund. Ilont¥Ct, the hans:fct 1nay not 
i11c1 case the total of the budget.] 

SECTION 4. Subchapter B, Chapter 111, Local Government Code, is 
amended by adding Section 111.0415 to read as follows: 

Sec. 111.0415. CHANGES IN BUDGET FOR COUNTY PURPOSES. 
This subchapter does not prevent the commissioners court from makin~ 
changes in the budget for county purposes. 

SECTION 5. Section 111.042, Local Government Code, is amended to 
read as follows: 

Sec. 111.042. BUDGET FOR EXPENDITURES FROM PROCEEDS OF 
BONDS OR OTHER OBLIGATIONS (AN'f!CIPATION WARRANTS]. If 
a county bond issue is submitted at an election or other authorized obligations 
(if anticipation H&ttants] are to be issued against future revenues and a tax is 
to be levied for those obligations [wauants], the commissioners court shall 
adopt a budget of proposed expenditures. On receipt of the proceeds of the 
sale of the bonds or other obligations [wan ants], the county may make 
expenditures from the proceeds in the manner provided by this subchapter for 
expenditures for general purposes. 

SECTION 6. Subchapter B, Chapter 111, Local Government Code, is 
amended by adding Section 111.0431 to read as follows: 

Sec. 111.0431. SPECIAL BUDGET FOR REVENUE FROM 
INTERGOVERNMENTAL CONTRACTS. The county auditor shall certify to 
the commissioners court the receipt of all revenue from intergovernmental 
contracts that is available for disbursement in a fiscal year but not included in 
the budget for that fiscal year. On certification the court shall adopt a special 
bud~et for the limited purpose of spending the revenue from intergoyernmental 
contracts for its intended purpose. 

SECTION 7. Section 111.070, Local Government Code, is amended to 
read as follows: 

Sec. 111.070. EXPENDITURE OF FUNDS UNDER BUDGET; 
EMERGENCY EXPENDITURE: BUDGET TRANSFER (OF BUDGET 
SURPLUS]. (a) The commissioners court may spend county funds only in 
strict compliance with the budget. except as provided by this section. 

(b) The commissioners court may authorize an emergency expenditure as 
an amendment to the original budget only in a case of grave pubhc necessity 
to meet an unusual and unforeseen condition that could not have been 
included in the original budge! throu~h the use of reasonably diligent thought 
and attention. If the court amends the original budget to meet an emergency. 
the court shall file a copy of its order amending the budge! with the county 
clerk and the clerk shall attach the copy to the original budget. 

(c) The commissioners court by order may amend the budget to transfer 
an amount budgeted for one item to another budgeted item wjthout 
authorizing an emergency expenditure. [On p1ope1 application, the 
con11nissione1s cotut 1na) t1ansfc1 an existing bttdget su1plus d111ing the fiscal 
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yca1 to a bttdget of a sitnilat kind and fttad. Iloweve1, the transfer ntay not 
inctcase the total of the budget.) 

SECTION 8. Subchapter C, Chapter 111, Local Government Code, 
is amended by adding Sections 111.0705, 111.0706, 111.0707, 111.0708, 
and 111.0709 to read as follows: 

Sec. 111.0705, BUDGET FOR EXPENDITURES FROM PROCEEDS 
OF BONDS OR OTHER OBLIGATIONS. If a county bond issue is submitted 
at an election or other authorjzed obligations are to be issued agajnst future 
revenues and a tax is to be levied for those obligations. the commissioners 
court shall adopt a budget of proposed expenditures. On receipt of the 
proceeds of the sale of the bonds or other obligations. the county may make 
expenditures from the proceeds in the manner provided by this subchapter for 
expenditures for general purposes. 

Sec. 111.0706. SPECIAL BUDGET FOR GRANT OR AID MONEY. 
The county auditor shall certify to the commissioners court the receipt of all 
public or private grant or aid money that is available for disbursement in 
a fiscal year but not included in the budget for that fiscal year. On 
certification. the court shall adopt a specjal budget for the limited purpose of 
spending the grant or aid money for its intended purpose, 

Sec. l I J .0707. SPECIAL BUDGET FOR REVENUE FROM 
INTERGOVERNMENTAL CONTRACTS. The county auditor shall certify to 
the commissioners court the receipt of all revenue from intergoyernmental 
contracts that is available for disbursement in a fiscal year but not included in 
the budget for that fiscal year. On certificatjon the court shall adopt a special 
budget for the limited pumose of spending the revenue from intergoyernmcntal 
contracts for its intended purpose. 

Sec. 111.0708. PLEDGING REVENUE AS SECURITY FOR BONDS 
AND OTHER OBLIGATIONS. In preparing a county budget. a county may 
secure county bonds or other obligations by pledging for the term of the bonds 
or other obligations: 

II) any security authorized by law: or 
(2) any revenue or receipts obtained by the county from the levy of 

a state tax if the state is required to pay the county the proceeds or receipts 
from the tax. 

Sec. 111.0709. CHANGES JN BUDGET FOR COUNTY PURPOSES. 
This subchapter does not prevent the commissioners court from making 
chan2es in the budeet for county purooses. 

SECTION 9. The importance of this legislation and the crowded 
condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended, and that this Act take effect and be in force from and 
after its passage, and it is so enacted. 

Floor Amendment No. 1 

Amend CSSB 1395 by adding a new SECTION to the bill (on page 6, 
between lines 22 and 23, house committee report version), to be numbered 
appropriately, to read as follows and by renumbering subsequent sections of 
the bill appropriately: 
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SECTION_. Subchapter D, Chapter 111, Local Government Code, is 
amended by adding Section 111.094 to read as follows: 

Sec. 111.094. ITEMIZED BUDGET. Notwithstanding any other law. 
the commissioners court in preparing the county budget shall determine the 
amount of county funds to be spent for each item listed in the 
county budget 

Amendment No. 2 

CSSB 1395 is amended by adding a new Section 9 as follows and 
renumbering all following Sections appropriately. 

SECTION 9. Subsection (c), Section 113.901, Local Government Code, 
is amended to read as follows: 

(c) The commissioners court (cottnty jttdge] of a county that has the 
office of county auditor may, by a written order, waive the requirement 
of the county judge's approval of requisitions. The order must be recorded 
in the minutes of the commissioners court. If the approval of the county 
judge is waived, all claims must be approved by the commissioners court 
in open court. 

The amendments were read. 

Senator Lindsay moved that the Senate do not concur in the House 
amendments, but that a conference committee be appointed to adjust the 
differences between the two Houses on the bill. 

Senator Harris offered a substitute motion to postpone 
further consideration of SB 1395 with House amendments to a time certain 
of 9:00 p.m. Monday, June 2, 1997. 

On motion of Senator Lindsay and by unanimous consent, the motion 
to not concur was withdrawn. 

On motion of Senator Harris and by unanimous consent, the motion to 
postpone further consideration to a time certain of 9:00 p.m. Monday, 
June 2, 1997, was withdrawn. 

On motion of Senator Lindsay and by unanimous consent, further 
consideration of SB 1395 with House amendments was withdrawn. 

CONFERENCE COMMITTEE REPORT ON 
HOUSE BILL 1200 

Senator Brown submitted the following Conference Committee Report: 

Honorable Bob Bullock 
President of the Senate 

Honorable James E. "Pete" Laney 
Speaker of the House of Representatives 

Sirs: 

Austin, Texas 
May 30, 1997 

We, Your Conference Committee, appointed to adjust the differences 
between the Senate and the House of Representatives on HB 1200 have 
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had the same under consideration, and beg to report it back with the 
recommendation that it do pass. 

BROWN 
ARMBRISTER 
LINDSAY 
NELSON 
WHITMIRE 
On the part of the Senate 

CUELLAR 
JUN ELL 
KEEL 
OAKLEY 
PITTS 
On the part of the House 

The Conference Committee Report was read and was filed with the 
Secretary of the Senate. 

CONFERENCE COMMITTEE REPORT ON 
HOUSE BILL 3540 

Senator Galloway submitted the following Conference 
Committee Report: 

Honorable Bob Bullock 
President of the Senate 

Austin, Texas 
May 30, 1997 

Honorable James E. 11 Pete" Laney 
Speaker of the House of Representatives 

Sirs: 

We, Your Conference Committee, appointed to adjust the differences 
between the Senate and the House of Representatives on HB 3540 have 
had the same under consideration, and beg to report it back with the 
recommendation that it do pass. 

GALLOWAY 
GALLEGOS 
PATTERSON 
NIXON 
ARMBRISTER 
On the part of the Senate 

PRICE 
COUNTS 
EDWARDS 
McCLENDON 
ROMAN 
On the part of the House 

The Conference Committee Report was read and was filed with the 
Secretary of the Senate. 

CONFERENCE COMMITTEE REPORT ON 
SENATE BILL 1419 

Senator West submitted the following Conference Committee Report: 

Austin, Texas 
May 30, 1997 
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Honorable Bob Bullock 
President of the Senate 

Honorable James E. 11 Pete 11 Laney 
Speaker of the House of Representatives 

Sirs: 

We, Your Conference Committee, appointed to adjust the differences 
between the Senate and the House of Representatives on SB 1419 have had 
the same under consideration, and beg to report it back with the 
recommendation that it do pass in the form and text hereto attached. 

WEST WILSON 
ARMBRISTER DUTTON 
BARRIENTOS RANGEL 
ELLIS SWINFORD 
RATLIFF UHER 
On the part of the Senate On the part of the House 

A BILL TO BE ENTITLED 
AN ACT 

relating to restrictions on the admission of certain persons promised or 
granted an athletic scholarship or similar financial assistance at a general 
academic teaching institution. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION l. Subchapter Z, Chapter 51, Education Code, is amended by 

adding Section 51.9245 to read as follows: 
Sec. 51.9245. ADMISSION OF PERSON RECEIYING ATHLETIC 

SCHOLARSHIP. (a) In this section, "general academic teaching institution" 
has the meaning assigned by Section 61.003. 

(b) A general academic teaching institution may not admit an a12p!icant 
who has been promised or granted an athletic scholarship. grant or similar 
financial assistance conditioned on the student's partjcipation in a sport. 
game, or other competition involving substantial physical ability or physical 
skill for or on a team ornanized or sponsored by the general academic teach in~ 
institution that is funded by state funds unless: 

(ll if the general academic teaching institution requires a minimum 
high school grade point average as an admissions criterion for any entering 
freshman that minimum applies to all freshmen being admitted· or 

(2) for an aoplicant other than an entering freshman the a1iplicant's 
cumulatjye college-level grade point average is equal to or greater than the 
minimum cumulative college-level grade point average required for an 
undergraduate stpdent to remain enrolJed at the institution in the preceding 
academic year. 

SECTION 2. This Act takes effect September l, 1997, and applies only 
to the admission of a student on or after that date. 

SECTION 3. The importance of this legislation and the crowded 
condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended. 

The Conference Committee Report was read and was filed with the 
Secretary of the Senate. 
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CONFERENCE COMMITTEE REPORT ON 
HOUSE BILL 2394 

Senator Fraser submitted the following Conference Committee Report: 

Honorable Bob Bullock 
President of the Senate 

Honorable James E. "Pete" Laney 

Austin, Texas 
May 30, 1997 

Speaker of the House of Representatives 

Sirs: 

We, Your Conference Committee, appointed to adjust the differences 
between the Senate and the House of Representatives on HB 2394 have 
had the same under consideration, and beg to report it back with the 
recommendation that it do pass. 

FRASER 
DUNCAN 
CAIN 

On the part of the Senate 

DELISI 
RANGEL 
CUELLAR 
DUNNAM 
On the part of the House 

The Conference Committee Report was read and was filed with the 
Secretary of the Senate. 

SENATE RESOLUTION 782 

Senator Barrientos offered the following resolution: 

WHEREAS, The Senate of the State of Texas is proud to recognize the 
eminent actor Edward Asner on the occasion of his visit to the Texas State 
Capitol; and 

WHEREAS, A well-known actor and activist, Mr. Asner plans to film 
a public service announcement supporting the Austin Emergency Medical 
Services and the organization of the Fourth Annual CPR Saturday; and 

WHEREAS, Born on November 15, 1929, in Kansas City, Missouri, he 
was the youngest of five children; he grew up in Kansas City, Kansas; after his 
graduation from high school, he enrolled at the University of Chicago, 
playing Thomas a Becket in "Murder in the Cathedral"; and 

WHEREAS, A member of the university's drama group, Tonight at 
Eight-Thirty, the young Mr. Asner was directed by the young Mike Nichols in 
works by Yeats and Shaw; and 

WHEREAS, Serving his country honorably for two years in the United 
States Army, he immediately returned to Chicago to join The Playwrights 
Theater Club following his discharge; and 

WHEREAS, In two years, he followed his muse to the New York stage, 
where he appeared with Jack Lemmon in "Face of a Hero"; Mr. Asner 
appeared in the New York and American Shakespeare Festivals, and he 
performed in many off-Broadway productions; and 
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WHEREAS, After moving to Hollywood in 1961, Edward Asner began to 
garner more parts and become an expert in his craft; he played many parts in 
both comedy and drama, and he appeared in many motion pictures; and 

WHEREAS, One of his most famous parts was the role of the gruff but 
lovable Mr. Grant on the "Mary Tyler Moore Show" that ran for seven years; 
his next role was in another television series, 11 Lou Grant, n that ran for five 
years; he has consistently excelled in his appearances in movies, television, 
cable movies, television series, and cable miniseries; and 

WHEREAS, Mr. Asner has been the recipient of five Golden Globes and 
seven Emmys; he has served as the National President of the Screen Actors 
Guild for two terms and was inducted into the TV Academy Hall of Fame 
in 1996; and 

WHEREAS, Today, Edward Asner can be heard on the "Batman" 
animated series, "Captain Planet" cartoon series, "Spiderman, 11 and 
"Gargoyles"; he divides his time between acting and working on behalf of 
humanitarian, political, and charitable organizations; a man such as this is 
truly worthy of legislative recognition; now, therefore, be it 

RESOLVED, That the Senate of the State of Texas, 75th Legislature, 
hereby commend and applaud the career of Edward Asner and welcome his 
contributions with great enthusiasm; and, be it further 

RESOLVED, That an official copy of this Resolution be prepared for 
the notable Mr. Asner as an expression of the high regard and esteem of 
the Texas Senate. 

The resolution was again read. 

The resolution was previously adopted on Tuesday, May 20, 1997. 
The names of the Lieutenant Governor and Senators were added to the 
resolution as signers thereof. 

GUEST PRESENTED 

Senator Barrientos was recognized and introduced to the Senate actor 
Edward Asner. 

The Senate welcomed Mr. Asner. 

GUESTS PRESENTED 

Senator Cain was recognized and introduced to the Senate Brownie 
Troop No. 2272 and their leader from Greenville. 

The Senate welcomed its guests. 

SENATE RESOLUTION 942 

Senator Armbrister offered the following resolution: 

BE IT RESOLVED by the Senate of the State of Texas, 75th Legislature, 
Regular Session, 1997, That Senate Rules 12.03 and 12.05 be suspended in 
part as provided by Senate Rule 12.08 to enable the conference committee 
appointed to resolve the differences on SB 862 to consider and take action on 
the following specific matter: 

Senate Rules 12.03(4) and 12.05(5) are suspended to permit the 
committee to add an appropriately numbered SECTION to the bill to read 
as follows: 



3942 SENATE JOURNAL - REGULAR SESSION 

SECTION __ . Section 151.317(c)(2), Tax Code, is amended to read 
as follows: 

(2) "Commercial use" means use by a person engaged in selling, 
warehousing, or distributing a commodity or a professional or personal 
service, but does not include: 

(A) use by a person engaged in: 
(i) processing tangible personal property for sale as 

tangible personal property, other than preparation or storage of food for 
immediate consumption; 

(ii) exploring for, producing, or transporting, 
a material extracted from the earth; 

(iii) agriculture, including dairy or poultry 
operations and pumping for farm or ranch irrigation; 

(iv) electrical processes such as electroplating, 
electrolysis, and cathodic protection; [OT] 

(v) the off-wing processing, overhaul, or repair of 
a jet turbine engine or its parts for a certificated or licensed carrier of persons 
or property; or 

(vi) proyjdins under contracts with or on behalf of 
the IJnited Stales sovernment or foreian aovernments. defense or natjonal 
security-related electronics. classified intelliGence data processing and 
handlina systems or defense-related platform modifications or upgrades; or 

(B) a direct or indirect use, consumption, or loss of electricity 
by an electric utility engaged in the purchase of electricity for resale. 

Explanation: The conference committee requests this suspension of 
limitations because of the need to assure that the use of gas and electricity 
in contracted activities relating to defense or national security-related 
electronics, classified intelligence data processing and handling systems, or 
defense-related platform modifications or upgrades is not subject to 
unfair taxation. 

The resolution was read and was adopted by the following vote: 
Yeas 31, Nays 0. 

SENATE RESOLUTION 931 

Senator Armbrister offered the following resolution: 

BE IT RESOLVED by the Senate of the State of Texas, 75th Legislature, 
Regular Session, 1997, That Senate Rule 12.03 be suspended in part as 
provided by Senate Rule 12.08 to enable the conference committee appointed 
to resolve the differences on SB 228 to consider and take action on the 
following matters: 

1. Senate Rule 12.03( 4) is suspended to permit the committee to add 
a new Section 32.23(h) in SECTION 2 of the bill to read as follows: 

Ch) It is a defense to prosecution under Subsection (b) that the actor was 
a provider of adyertisina services who: 
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(1) accepted from a person acquiring the services advertisin2 copy or 
artwork containin~ a depiction of a counterfeit mark· and 

(2) had no reasonable basis to believe the mark was counterfeit. 
Explanation: This change is necessary to provide a defense to 

prosecution and ensure that persons engaging in legitimate advertising 
activities are not punished under the law. 

2. Senate Rule 12.03(4) is suspended to permit the committee in 
SECTION 2 of the bill to redesignate the existing text in Section 32.23(a)(3) 
as Section 32.23(a)(3)(A) and to add a new Section 32.23(a)(3)(B) to read 
as follows: 

11 (B) an identification mark that is borne on or that identifies an 
aircraft. aircraft part motor vehicle. or motor vehicle part. regardless of 
whether the mark is registered. 11 

Explanation: This change is necessary to properly describe the types 
of identification marks for which protection against counterfeiting is 
provided in the Act. 

The resolution was read and was adopted by the following vote: 
Yeas 31, Nays 0. 

CONFERENCE COMMITTEE REPORT ON 
HOUSE BILL 2088 

Senator Zaffirini submitted the following Conference 
Committee Report: 

Honorable Bob Bullock 
President of the Senate 

Honorable James E. "Pete 11 Laney 

Austin, Texas 
May 30, 1997 

Speaker of the House of Representatives 

Sirs: 

We, Your Conference Committee, appointed to adjust the differences 
between the Senate and the House of Representatives on HB 2088 have 
had the same under consideration, and beg to report it back with the 
recommendation that it do pass. 

ZAFFIRINI 
CARON A 
GALLEGOS 
GALLOWAY 
MAD LA 
On the part of the Senate 

CUELLAR 
BERLANGA 
COLEMAN 
HAMRIC 
PICKETT 
On the part of the House 

The Conference Committee Report was read and was filed with the 
Secretary of the Senate. 
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CONFERENCE COMMITTEE REPORT ON 
HOUSE BILL 2086 

Senator Lucio submitted the following Conference Committee Report: 

Honorable Bob Bullock 
President of the Senate 

Austin, Texas 
May 30, 1997 

Honorable James E. "Pete" Laney 
Speaker of the House of Representatives 

Sirs: 

We, Your Conference Committee, appointed to adjust the differences 
between the Senate and the House of Representatives on HB 2086 have 
had the same under consideration, and beg to report it back with the 
recommendation that it do pass. 

LUCIO 
ARMBRISTER 
CAIN 
HARRIS 
MAD LA 
On the part of the Senate 

PALMER 
D. JONES 
PICKETT 
TILLERY 
YARBROUGH 
On the part of the House 

The Conference Committee Report was read and was filed with the 
Secretary of the Senate. 

(Senator Brown in Chair) 

CONFERENCE COMMITTEE ON HOUSE BILL 1526 

Senator Sibley called from the President's table, for consideration at 
this time, the request of the House for a conference committee to adjust 
the differences between the two Houses on HB 1526 and moved that the 
request be granted. 

The motion prevailed. 

The Presiding Officer asked if there were any motions to instruct the 
conference committee on HB 1526 before appointment. 

There were no motions offered. 

Accordingly, the Presiding Officer announced the appointment of the 
following conferees on the part of the Senate on the bill: Senators Sibley, 
Chair; Patterson, Ratliff, Shapiro, and Ellis. 

CONFERENCE COMMITTEE ON HOUSE BILL 1525 

Senator Sibley called from the President's table, for consideration at 
this time, the request of the House for a conference committee to adjust 
the differences between the two Houses on HB 1525 and moved that the 
request be granted. 

The motion prevailed. 
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The Presiding Officer asked if there were any motions to instruct the 
conference committee on HB 1525 before appointment. 

There were no motions offered. 

Accordingly, the Presiding Officer announced the appointment of the 
following conferees on the part of the Senate on the bill: Senators Sibley, 
Chair; Patterson, Ratliff, Shapiro, and Ellis. 

CONFERENCE COMMITTEE ON HOUSE BILL 2001 

Senator Sibley called from the President's table, for consideration at 
this time, the request of the House for a conference committee to adjust 
the differences between the two Houses on HB 2001 and moved that the 
request be granted. 

The motion prevailed. 

The Presiding Officer asked if there were any motions to instruct the 
conference committee on HB 2001 before appointment. 

There were no motions offered. 

Accordingly, the Presiding Officer announced the appointment of the 
following conferees on the part of the Senate on the bill: Senators Sibley, 
Chair; Moncrief, Wentworth, Duncan, and Cain. 

CONFERENCE COMMITTEE ON HOUSE BILL 2437 

Senator Sibley called from the President's table, for consideration at 
this time, the request of the House for a conference committee to adjust 
the differences between the two Houses on HB 2437 and moved that the 
request be granted. 

The motion prevailed. 

The Presiding Officer asked if there were any motions to instruct the 
conference committee on HB 2437 before appointment. 

There were no motions offered. 

Accordingly, the Presiding Officer announced the appointment of the 
following conferees on the part of the Senate on the bill: Senators Sibley, 
Chair; Harris, Shapiro, Madia, and Lucio. 

SENATE BILL 1190 WITH HOUSE AMENDMENTS 

Senator Armbrister called SB 1190 from the President's table for 
consideration of the House amendments to the bill. 

The Presiding Officer laid the bill and the House amendments before 
the Senate. 

Amendment No. 1 

Amend SB 1190 by adding a new SECTION 5 and renumbering the 
subsequent sections. 

SECTION 5. Sec. 7(c), Chapter 13, Acts of the 70th Legislature, 2nd 
Called Session, 1987 (Article 8871, Vernon's Texas Civil Statutes), is 
amended to read as follows: 
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(c) The athlete agent shall strictly adhere to the specific rules of each 
separate institution with regard to the time, place, and duration of the 
athlete agent interviews. The interviews must be conducted during 
a period of [at least five but] not more than 30 consecutive business days 
and, as designated by the institution, must be conducted during the 
off-season [haining] period before the completion of [for the athlete's :sport 
that pwcede•) the athlete's final year of eligibility. 

Amendment No. 2 

Amend SB 1190 SECTION 1 by adding (6) to read as follows: 
(6) "Institution of higher education" means an institution of higher 

education or a private or independent institution of higher education as 
defined by Sec. 61.003(8) and (15) Texas Education Code. 

The amendments were read. 

On motion of Senator Armbrister, the Senate concurred in the House 
amendments to SB 1190 by a viva voce vote. 

CONFERENCE COMMITTEE ON HOUSE BILL 1941 

Senator Armbrister called from the President's table, for consideration 
at this time, the request of the House for a conference committee to adjust 
the differences between the two Houses on HB 1941 and moved that the 
request be granted. 

The motion prevailed. 

The Presiding Officer asked if there were any motions to instruct the 
conference committee on HB 1941 before appointment. 

There were no motions offered. 

Accordingly, the Presiding Officer announced the appointment of the 
following conferees on the part of the Senate on the bill: Senators 
Armbrister, Chair; Brown, Ogden, Lucio, and Nixon. 

CONFERENCE COMMITTEE REPORT ON 
SENATE BILL 1865 ADOPTED 

Senator Armbrister called from the President's table the Conference 
Committee Report on SB 1865. The Conference Committee Report was 
read and was filed with the Senate on Wednesday, May 28, 1997. 

On motion of Senator Armbrister, the Conference Committee Report 
was adopted by the following vote: Yeas 31, Nays 0. 

CONFERENCE COMMITTEE ON HOUSE BILL 1305 

Senator Armbrister called from the President's table, for consideration 
at this time, the request of the House for a conference committee to adjust 
the differences between the two Houses on HB 1305 and moved that the 
request be granted. 

The motion prevailed. 
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The Presiding Officer asked if there were any motions to instruct the 
conference committee on HB 1305 before appointment. 

There were no motions offered. 

Accordingly, the Presiding Officer announced the appointment of the 
following conferees on the part of the Senate on the bill: 
Senators Armbrister, Chair; Duncan, Sibley, Barrientos, and Moncrief. 

CONFERENCE COMMITTEE ON HOUSE BILL 976 

Senator Armbrister called from the President's table, for consideration 
at this time, the request of the House for a conference committee to adjust 
the differences between the two Houses on HB 976 and moved that the 
request be granted. 

The motion prevailed. 

The Presiding Officer asked if there were any motions to instruct the 
conference committee on HB 976 before appointment. 

There were no motions offered. 

Accordingly, the Presiding Officer announced the appointment of the 
following conferees on the part of the Senate. on the bill: 
Senators Armbrister, Chair; Duncan, Shapleigh, Sibley, and Moncrief. 

SENATE BILL 861 WITH HOUSE AMENDMENT 

Senator Armbrister called SB 861 from the President's table for 
consideration of the House amendment to the bill. 

The Presiding Officer laid the bill and the House amendment before 
the Senate. 

Floor Amendment No. 1 

Amend SB 861 as follows: Strike SECTIONS 7 and 15 and substitute 
the following: 

SECTION 7 Section 171.106, Tax Code, is amended to read as follows: 
(a) Except as provided by Subsections (c) and (d), a corporation's taxable 

capital is apportioned to this state to determine the amount of the tax imposed 
under Section l 71.002(b)(l) by multiplying the corporation's taxable capital 
by a fraction, the numerator of which is the corporation's gross receipts from 
business done in this state, as determined under Section 171.103 or 171.1031, 
as applicable, and the denominator of which is the corporation's gross receipts 
from its entire business, as determined under Section 171.105. 

(b) Except as provided by Subsections (c) and (ct), a corporation's 
taxable earned surplus is apportioned to this state to determine the amount of 
tax imposed under Section 171.002(b)(2) by multiplying the taxable earned 
surplus by a fraction, the numerator of which is the corporation's gross 
receipts from business done in this state, as determined under 
Section 171.1031 or 171.1032, as applicable, and the denominator of which is 
the corporation's gross receipts from its entire business, as determined under 
Section 171.1051. 
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(c) A corporation's taxable capital or earned surplus that is derived, 
directly or indirectly, from the sale of management, distribution, 
or administration services to or on behalf of a regulated investment 
company, including a corporation that includes trustees or sponsors of 
employee benefit plans that have accounts in a regulated investment 
company, is apportioned to this state to determine the amount of the tax 
imposed under Section 171.002 by multiplying the corporation's total taxable 
capital or earned surplus from the sale of services to or on behalf of 
a regulated investment company by a fraction, the numerator of which is the 
average of the sum of shares owned at the beginning of the year and the sum 
of shares owned at the end of the year by the investment company 
shareholders who are commercially domiciled in this state or, i.L.lfil! 
shareholders are individuals. are residents of this state and the denominator of 
which is the average of the sum of shares owned at the beginning of the year 
and the sum of shares owned at the end of the year by all investment company 
shareholders. The corporation shall make a separate computation to allocate 
taxable capital and earned surplus. In this subsection, "regulated investment 
company" has the meaning assigned by Section 851 (a), Internal 
Revenue Code. 

(c!) A corporation's taxable capital or taxable earned sumlus that is 
derived. directly or indirectly. from the sale of management administration. 
or investment services to an employee retirement plan is apportioned to this 
state to determine the amount of the tax imposed under Section 171.002 by 
multiplying the corporation's total taxable capital or earned surplus from the 
sale of services to an employee retirement plan company by a fraction. the 
numerator of which is the average of the sum of beneficiaries domiciled in 
Texas at the beginnin~ of the year and the sum of beneficiaries domicile<! in 
Texas at the end of the year. and the denominator of which is the avera~e of 
the sum of all beneficiaries at the beginning of the year and the sum of all 
beneficiaries at the end of the year. The corporation shall make a separate 
computation to apportjon taxable capital and earned surplus. In this Section. 
"employee retirement plan" means a plan or other arrangement that is 
qualified under Section 401 (a). Internal Revenue Coc!e or satisfies the 
requirements of Section 403. Internal Revenue Code. or a government plan 
described in Section 414 Id). Internal Revenue Code. The term does not 
include an individual retirement account or individual retirement annuity 
within the meaning of Section 408 Internal Reyenye Code. 

(el On or before January 1 1998 each entity registered with State 
Securities Board unc!er Art. 581, Y.A.T.C.S. that provides management. 
administration or investment services to an employee retirement plan. must 
file a report with the comptroller containing such information as the 
comptroller deems necessary in order to determine the fiscal impact of 
subsection {d) of this section. The State Securities Boarc! and Commissioner 
shall cooperate with the comptroller in obtaining the information. The State 
Securities Commissioner shall impose the penalties as are provided in 
Y.A T.C.S. Art. 581 against any entity that the comptroller certifies is 
delinquent in the filin~ of the report required by this section: 
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CO On or before September 1. I 998 the comptroller shall issue a r~port 
which evaluates the statewide fiscal impact of Section I 71. 106(d). Tax Code. 
If the comptroller determines that implementing Section I 71 I 06(d) will not 
have a negative fiscal impact to this state. then Section 171.106(d) shall be 
effective for reports or returns originally due on or after January 1. 1999. If 
the comptroller determines that there will be a negatiye fiscal impact. then 
that subsection shall not be implemented. 

(g) If this Act and another Act of the 75th Legislature Regular 
Session 1997. make the same substantive change from the current law but 
differ in text. this Act prevails regardless of the relatlye dates of enactment. 

SECTION 15 (a) Except as provided by Subsections (b) and (c) of this 
section, this Act takes effect January 1, 1998, and applies to a report 
originally due on or after that date. 

(b) Section 171.212, Tax Code, as added by this Act, takes effect on the 
earliest date that it may take effect under Section 39, Article III, 
Texas Constitution. 

(c) Section 171.106(d), Tax Code, as added by this Act, takes effect 
for all reports originally due on or after the date the comptroller 
determines that the implementation of Section 17!.106(d) will not have 
a negative fiscal impact on the state, but in no case earlier than 
January 1, 1999. If the comptroller determines that implementing 
Section 171.106(d), Tax Code will result in a negative fiscal impact, then 
that subsection has no effect. 

The amendment was read. 

Senator Armbrister moved to concur in the House amendment 
to SB 861. 

The motion prevailed by the following vote: Yeas 31, Nays 0. 

SENATE BILL 360 WITH HOUSE AMENDMENTS 

Senator Armbrister called SB 360 from the President's table for 
consideration of the House amendments to the bill. 

The Presiding Officer laid the bill and the House amendments before 
the Senate. 

Amendment No. 1 

Amend SB 360 on page 3, between lines 3 and 4, by adding the following 
new SECTION 2.07 and renumbering the subsequent sections accordingly: 

"SECTION 2.07. Subchapter Y, Chapter 2306, Government Code, as 
added by Chapter 76, Acts of the 74th Legislature, Regular Session, 1995, is 
amended by adding Section 2306.5521 to read as follows: 

Sec. 2306.5521. SUNSET PROYlS!ON. The Texas Housing 
Cornoration is subject to Chapter 325 (Texas Sunset Act). Unless continued 
in existence as provided by that chapter. the corporation is abolished and 
this subchapter expires September 1. 2003." 
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Floor Amendment No. 2 

Amend Committee Amendment No. 1 to SB 360 as follows: 
On page 7, line 12, (as printed in the house committee report printing) 

strike 11 2003 11
- and substitute 11 2.Qfil 11

• 

Floor Amendment No. 3 

Amend SB 360 as follows: 
(1) Transfer Section 2.06 of the bill to Article 1 of the bill, and in that 

section of the bill in the amended Section 2306.022, Government Code, 
strike "2003" and substitute "2l!lll" (house committee report page 2, line 22 
through page 3, line 3). 

(2) Transfer Section 2.07 of the bill to Article 1 of the bill, and in that 
section of the bill in amended Section 2307 .007, Government Code, 
strike "2003" and substitute "2001" (house committee report page 3, 
lines 4-10). 

(3) Renumber the sections of the bill appropriately. 

Floor Amendment No. 4 

Amend SB 360 as follows: 
Delete Section 3.02 of Article 3 and renumber accordingly. 

Amendment No. 5 

Amend SB 360 as follows: 
(1) On page 6 of SB 360, between lines 7 and 8, insert the 

following language: 
SECTION 4.03. Section 419.003, Government Code, is amended to read 

as follows: 
~ec. 419.003. SUNSET PROVISION. The Texas Commission on Fire 

Protection is subject to Chapter 325 (Texas Sunset Act). Unless continued in 
existence as provided by that chapter, the commission is abolished and this 
chapter expires September 1, 1.222 [t99T]. 

(2) In ARTICLE 6 of the bill, delete SECTION 6.01 (page 6, line 13) and 
insert the following: 

SECTION 3.01 (a) Except as provided by subsection (b) of this section, 
this Act takes effect September J, 1997. 

(b) Section 4.03 of this Act takes effect only if the 75th Legislature, 
Regular Session, 1997, does not enact other legislation that becomes Jaw 
and would amend Sec. 419.003, Government Code, to extend the sunset 
date of the Texas Commission on Fire Protection. 

Amendment No. 6 

Amend SB 360 as follows: 
(1) Add the following sections, to be numbered appropriately, in 

Article 4 of the bill: 
SECTION_. Section 431.023, Government Code, is amended to read 

as follows: 
Sec. 431.023. SUNSET PROVISION. The adjutant general's department 

is subject to Chapter 325 (Texas Sunset Act). Unless continued in existence as 
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provided by that chapter, the department is abolished and this subchapter 
expires September 1, 122.2 (t997]. 

SECTION __ . Section 435.003(a), Government Code, is amended to 
read as follows: 

(a) The Texas National Guard Armory Board is subject to 
Chapter 325 (Texas Sunset Act). Unless continued in existence as provided 
by that chapter, the board is abolished and this chapter expires 
September 1, 122.2 [t997). 

SECTION_. Section 415.003, Government Code, is amended to read 
as follows: 

Sec. 415.003. SUNSET PROVISION. The Commission on 
Law Enforcement Officer Standards and Education is subject to 
Chapter 325 (Texas Sunset Act). Unless continued in existence as provided by 
that chapter, the commission is abolished and this chapter expires 
September 1, 122.2 (t997). 

(2) In Article 6 of the bill, strike Section 6.01 of the bill and insert 
the following: 

SECTION 6.01. (a) Except as provided by this section, this Act takes 
effect September 1, 1997. 

(b) The section of this Act amending Section 431.023, Government 
Code, takes effect only if the 75th Legislature, Regular Session, 1997 does 
not enact other legislation that becomes law that amends that section to extend 
the sunset date of the adjutant general's department. 

(c) The section of this Act amending Section 435.003(a), Government 
Code, takes effect only if the 75th Legislature, Regular Session, 1997, does 
not enact other legislation that becomes law that amends that section to extend 
the sunset date of the Texas National Guard Armory Board. 

(d) The section of this Act amending Section 415.003, Government 
Code, takes effect only if the 75th Legislature, Regular Session, 1997, does 
not enact other legislation that becomes law that amends that section to 
extend the sunset date of the commission on Law Enforcement Officer 
Standards and Education. 

Floor Amendment No. 7 

Amend SB 360 in Article 4 of the bill by adding a section to the bill, to be 
numbered appropriately, to read as follows: 

SECTION _. Section 501.059, Government Code, is amended by adding 
Subsection (q) to read as follows: 

(q) The Correctional Managed Health Care Advisory Committee is 
subject to Chapter 325 (Texas Sunset Act). Unless continued in exjstence 
as provided by that chapter the committee is abolished and this section 
expires September 1. 1999. 

Floor Amendment No. 1 on Third Reading 

Amend SB 360 on third reading as follows: 
(1) In Article 4 of the bill, add a section to the article, to be numbered 

appropriately, to read as follows: 
SECTION 4._. Section 443.002, Government Code, is amended to read 

as follows: 
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Sec. 443.002. SUNSET PROVISION. The State Preservation Board is 
subject to Chapter 325 (Texas Sunset Act). Unless continued in existence as 
provided by that chapter, the board is abolished and this chapter expires 
September 1, 1222 [t99't]. 

(2) In Article 6 of the bill, add a section to the article, to be numbered 
appropriately, to read as follows: 

SECTION 6._. Notwithstanding another provision of this Act, the section 
of this Act that amends Section 443.002, Government Code, takes effect only 
if the 75th Legislature, Regular Session, 1997, does not not enact other 
legislation that becomes law and that amends Section 443.002, Government 
Code, to extend the sunset date of the State Preservation Board. 

(3) Renumber the sections of the bill appropriately. 

The amendments were read. 

Senator Armbrister moved that the Senate do not concur in the House 
amendments, but that a conference committee be appointed to adjust the 
differences between the two Houses on the bill. 

The motion prevailed. 

The Presiding Officer asked if there were any motions to instruct the 
conference committee on SB 360 before appointment. 

There were no motions offered. 

The Presiding Officer announced the appointment of the following 
conferees on the part of the Senate on the bill: Senators Armbrister, Chair; 
Sibley, Brown, Nixon, and Truan. 

SENATE BILL 1425 WITH HOUSE AMENDMENT 

Senator Nelson called SB 1425 from the President's table for 
consideration of the House amendment to the bill. 

The Presiding Officer laid the bill and the House amendment before 
the Senate. 

Floor Amendment No. 1 on Third Reading 

Amend SB 1425, on third reading, as follows: 
(1) Strike SECTION 3 of the bill and substitute the following: 
SECTION 3. The changes in law made by this Act to Subsection (a), 

Section 312.610, Tax Code, and the changes in law made by Subsection (d), 
Section 312.617, Tax Code, as added by this Act, apply only to a county 
development district created on or after the effective date of this Act. 
A county development district created before the effective date of this Act is 
governed by the law applicable to the district immediately before the effective 
date of this Act, and that law is continued in effect for that purpose. 

(2) Add the following appropriately numbered SECTION to the bill and 
renumber existing SECTIONS of the bill accordingly: 

SECTION Section 312.638, Tax Code, is amended by adding 
Subsection (c) to read as follows: 
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(c) If the commjssjoners court makes a findin~ to add land to the 
district. the commissioners court shall call and hold an election for that 
purpose in the territory to be added to the district. The commissioners 
court shall order the expansion of the district only if a majority of the 
voters voting in the election approve the expansion of the district. 

The amendment was read. 

Senator Nelson moved that the Senate do not concur in the House 
amendment, but that a conference committee be appointed to adjust the 
differences between the two Houses on the bill. 

The motion prevailed. 

The Presiding Officer asked if there were any motions to instruct the 
conference committee on SB 1425 before appointment. 

There were no motions offered. 

The Presiding Officer announced the appointment of the following 
conferees on the part of the Senate on the bill: Senators Nelson, Chair; 
Brown, Cain, Galloway, and Shapiro. 

CONFERENCE COMMITTEE REPORT ON 
HOUSE BILL 1028 

Senator Barrientos submitted the following Conference 
Committee Report: 

Honorable Bob Bullock 
President of the Senate 

Honorable James E. "Pete" Laney 

Austin, Texas 
May 27, 1997 

Speaker of the House of Representatives 

Sirs: 

We, Your Conference Committee, appointed to adjust the differences 
between the Senate and the House of Representatives on HB 1028 have 
had the same under consideration, and beg to report it back with the 
recommendation that it do pass. 

BARRIENTOS 
CAIN 
LINDSAY 
OGDEN 
WENTWORTH 
On the part of the Senate 

HAMRIC 
JACKSON 
KRUS EE 
MOWERY 
B. TURNER 
On the part of the House 

The Conference Committee Report was read and was filed with the 
Secretary of the Senate. 
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PERMISSION TO MEET GRANTED 

On motion of Senator Armbrister and by unanimous consent, all 
conference committees were granted permission to meet while the Senate 
was in session. 

SENATE BILL 1873 WITH HOUSE AMENDMENTS 

Senator Bivins called SB 1873 from the President's table for 
consideration of the House amendments to the bill. 

The Presiding Officer laid the bill and the House amendments before 
the Senate. 

Amendment 

Amend SB 1873 by substituting in lieu thereof the following: 

A BILL TO BE ENTITLED 
AN ACT 

relating to public school finance, including the abolition of the foundation 
school fund budget committee. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION 1. The foundation school fund budget committee is abolished, 

and Section 42.256, Education Code, is repealed. 
SECTION 2. Section 42.007, Education Code, is amended to read 

as follows: 
Sec. 42.007. EQUALIZED FUNDING ELEMENTS. (a) The Legislative 

Budget Board shall compute [adopt 1ulcs, subject to app1op1iatc notice and 
oppo1tunit; fo1 pttblic co1n111cnt, fut the calculation] for each year of 
a biennium [of] the qualified funding elements, in accordance with 
Subsection (c). [1111dc1 Section 42.256(c)J necessary to achieve the state 
policy under Section 42.001. 

(b) Before [i>;Pt"'o.+-t +l a><t""C'"I +it ti..1 a .. n..,e-c l"o"'b"'C'"I +1-.p"'i"'tt""t""dli-i n""g] each regular session of 
the legislature, the board shall report the equalized funding elements to [tlte 
foundation school fund budget con1n1ittec,] the commissioner[;] and 
the legislature. 

(c) The fundinll elements may include: 
(1) a basic allotment for the purposes of Section 42.101 that. when 

combined with the 11uaranteed yjeld component provided by Subchapter F. 
represents the cost per student of a reaular education proaram that meets all 
mandates of law and reaulation: 

(2) adjustments desj11ned to reflect the variation in known resource 
costs and costs of education beyond the control of school districts: 

(3) appropriate pro11ram cost djfferentials and other fundini 
elements for the pro11rams authorized under Subchapter C. with the program 
fundin11 leyel expressed as dollar amounts and as weiihts applied to the 
adjusted basic allotment for the appropriate year; 

(4) the maximum ~uaranteed level of qualified state and local funds 
per student for the purposes of Subchapter F; 

(S) the enrichment and facilities tax rate under Subchapter F: 
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16) the computation of students in weighted average daily attendance 
under Section 42.302: and 

(7) the amount to be appropriated for the school facilities assistance 
proiram under Subchapter H. 

(d) The board shall conduct a study on the fundine elements each 
biennium as appropriate. 

SECTION 3. Section 13.285, Education Code, is amended to read 
as follows: 

Sec. 13.285. COST. The cost of incentive aid payments authorized by 
this subchapter shall be paid from the foundation school fund. [The costs 
shall be eonsidc1 cd and incl tided hj the foundation school fund 'budget 
connnittce in cstitnating the funds needed for ptttposes of the Foundation 
School P1og1a1n.] 

SECTION 4. Section 19.007(b), Education Code, is amended to read 
as follows: 

(b) The costs for persons eligible under Section 19.005 shall be paid 
from the foundation school fund. (Those costs shall be considered annttally 
by the foundation school fund budget eonunittee and included in estirnating 
the funds needed fot ptttposcs of the Foundation School P1og1an1.] 

SECTION 5. Section 29.256(c), Education Code, is amended to read 
as follows: 

(c) The cost to the state shall be paid from the foundation school fund. 
(The foundation school fund budget ctnttn1ittce shall conside1 that cost in 
estitnating the fttnds needed £01 Foundation School P1og1a1n putposes.] 

SECTION 6. Section 29.257(a), Education Code, is amended to read 
as follows: 

(a) The legislature may appropriate money from the foundation school 
fund to the agency for developing and implementing community education 
projects. [The fonndation school fnnd budget co1n111ittce shall considet the 
cost of co1nn1unit) edtscation dc•elopancnt p1ojects in e:Jtimating the tnoocy 
needed fot foundation school fund putposc:s.] The agency shall actively seek 
gifts, grants, or other donations for purposes related to community education 
development projects, unless the acceptance is prohibited by other law. 
Money received under this subsection shall be deposited in the account 
established under Subsection (b) and may be appropriated only for the 
purpose for which the money was given. 

SECTION 7. Sections 41.002(e) and (f), Education Code, are amended to 
read as follows: 

(e) Notwithstanding Subsection (a), for the [1996 1997 81td) 1997-1998. 
1998-1999 and 1999-2000 school years, in accordance with a determination 
of the commissioner, the wealth per student that a school district may have 
after exercising an option under Section 41.003(2) or (3) may not he less than 
the amount needed to maintain state and local revenue in an amount equal to 
state and local revenue per weighted student for maintenance and operation of 
the district for the 1992-1993 school year less the district's current year 
distribution per weighted student from the available school fund, other than 
amounts distributed under Chapter 31, if the district imposes an effective tax 
rate for maintenance and operation of the district equal to the greater of the 
district's current tax rate or $1.50 on the $100 valuation of taxable property. 
This subsection expires September 1, 2000 [t99S). 
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(f) For purposes of Subsection (Sub•eetion• (d) and) (e), a school 
district's effective tax rate is determined by dividing the total amount of taxes 
collected by the district for the applicable school year by the quotient of the 
district's taxable value of property, as determined under Subchapter M, 
Chapter 403, Government Code, divided by 100. This subsection expires 
September 1, 2QQQ [ t998). 

SECTION 8. Section 41.006, Education Code, is amended to read 
as follows: 

Sec. 41.006. RULES. (a) The commissioner may adopt rules necessary 
for the implementation of this chapter. The rules may provide for the 
commissioner to make necessary adjustments to the provisions of Chapter 42, 
including providing for the commissioner[, with the npptoval of the 
foundation 5chool ftntd budget conunittec,] to make an adjustment in the 
funding element established by Section 42.302, at the earliest date 
practicable, to the amount the commissioner believes, taking into 
consideration options exercised by school districts under this chapter and 
estimates of student enrollments, will match appropriation levels. 

(b) As necessary for the effective and efficient administration of this 
chapter, the commissioner may modify effective dates and time periods for 
actions described by this chapter. 

SECTION 9. Section 42.00S(a), Education Code, is amended to read 
as follows: 

(a) In this chapter, average daily attendance is the quotient of the sum of 
attendance for each day of the minimum number of days of instruction as 
described under Section 25.08!(a) (and foi each day oppro1ed by the 
con1mi:Jsionc1 £01 an extended 1ca1 p1og1a1n undc1Section29.982) divided by 
the minimum number of days of instruction. 

SECTION JO. Section 42.101, Education Code, is amended to read 
as follows: 

Sec. 42.101. BASIC ALLOTMENT. For each student in average daily 
attendance, not including the time students spend each day in special 
education programs in an instructional arrangement other than mainstream or 
career and technology education programs, for which an additional allotment 
is made under Subchapter C, a district is entitled to an allotment of $2,387 [or 
a greatct arnount adopted bj the foundation :school fund budget connnittee 
under Section 42.256). A greater amount for any school year may be provided 
by appropriation. 

SECTION 11. Section 42.102(b), Education Code, is amended to read 
as follows: 

(b) The [foundation school fund budget eonnnittcc shall dctc11nine the] 
cost of education adjustment is the cost of education index adiustrnent 
adopted by the foundation school fund bud~et committee and contained in 
Chapter 203. Title 19 Texas Administrative Code. as that chapter existed on 
January 1. 1997 [undc1 Section 42.256]. 

SECTION 12. Section 42.!SS(c), Education Code, is amended to read 
as follows: 

(c) Each district or county operating a regular transportation system is 
entitled to an allotment based on the daily cost per regular eligible student of 
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operating and maintaining the regular transportation system and the linear 
density of that system. In determining the cost, the commissioner shall give 
consideration to factors affecting the actual cost of providing these 
transportation services in each district or county. The average actual cost is 
to be computed by the commissioner and included for consideration by [the 
foundation school fund budget connnittce and) the legislature in the General 
Appropriations Act. The allotment per mile of approved route may not exceed 
the amount set by appropriation. 

SECTION 13. Section 42.252(e), Education Code, is amended to read 
as follows: 

(e) The commissioner shall hear appeals from school districts that have 
experienced a rapid decline in tax base used in calculating the local fund 
assignment, exceeding four percent of the preceding year, that is beyond the 
control of the board of trustees of the district. The commissioner to the 
extent approprjatjons for that purpose are available, may adjust the district's 
taxable values for local fund assignment purposes for such losses in value 
exceeding four percent and thereby adjust the local fund assignment to reflect 
the local current year taxable value. The decision of the commissioner is 
final. An adjustment does not affect the local fund assignment of any other 
school district. This subsection applies to determinations by the 
commissioner in identifying districts with wealth per student exceeding the 
equalized wealth level pursuant to Section 41.004. 

SECTION 14. Sections 42.253(b) and (f), Education Code, are amended 
to read as follows: 

(b) Except as provided by this subsection, the commissioner shall base 
the determinations under Subsection (a) on the estimates provided to the 
legislature under Section 42.254. or, if the General Appropriations Act 
provides estimates for that purpose on the estimates provided under that Act. 
for each school district for each school year. The commissioner shall reduce 
the entitlement of each district that has a final taxable value of property for 
the second year of a state fiscal biennium that is higher than the estimate 
under Section 42.254 or the General Appropriations Act. as applicable. 
A reduction under this subsection may not reduce the district's entitlement 
below the amount to which it is entitled at its actual taxable value of property. 
The sum of the reductions under this subsection may not be greater than the 
amount necessary to fully fund the entitlement of each district. 

(f) Amounts transferred to the reserve account under Subsection (e) 
shall be used in the succeeding fiscal year to finance increases in allocations 
to school districts under Subsection (i). If the amount in the reserve account 
is less than the amount of the increases under Subsection (i) for the second 
year of a state fiscal biennium, the commissioner shall certify the amount of 
the difference to the Leeislative Budeet Board [foundation school fund 
budget committee] not later than January 1 of the second year of the state 
fiscal biennium. The Legislative Budget Board [ eomn1ittee] shall propose to 
the legislature that the certified amount be transferred to the foundation 
school fund from the economic stabilization fund and appropriated for the 
purpose of increases in allocations under Subsection (h). 
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SECTION 15. Section 42.254(a), Education Code, is amended to read 
as follows: 

(a) Not later than October 1 of each even-numbered year: 
(1) the agency shall submit to (the foundation school fund budget 

cotmnittee •ttd] the legislature an estimate of the tax rate and student 
enrollment of each school district for the following biennium; and 

(2) the comptroller shall submit to (the foundation school fund 
budget com1nittee and) the legislature an estimate of the total taxable value of 
all property in the state as determined under Subchapter M, Chapter 403, 
Government Code, for the following biennium. 

SECTION 16. Section 42.302(a), Education Code, is amended to read 
as follows: 

(a) Each school district is guaranteed a specified amount per weighted 
student in state and local funds for each cent of tax effort over that required 
for the district's local fund assignment up to the maximum level specified in 
this subchapter. The amount of state support, subject only to the maximum 
amount under Section 42.303, is determined by the formula: 

GYA = (GL X WADA X DTR X 100) - LR 
where: 

"GYA" is the guaranteed yield amount of state funds to be allocated to 
the district; 

"GL" is the dollar amount guaranteed level of state and local funds per 
weighted student per cent of tax effort, which is ill (~] or a greater 
amount for any year provided by appropriation[, 01 a g1eatc1 arnount adopted 
b1 the foundation school fund budget com1nillcc uadct Section 42.256(d)]; 

"WADA" is the number of students in weighted average daily attendance, 
which is calculated by dividing the sum of the school district's allotments 
under Subchapters B and C, less any allotment to the district for 
transportation and 50 percent of the adjustment under Section 42.102, by the 
basic allotment for the applicable year; 

"DTR" is the district enrichment and facilities tax rate of the school 
district, which is determined by subtracting the amounts specified by 
Subsection (b) from the total amount of taxes collected by the school district 
for the applicable school year and dividing the difference by the quotient of 
the district's taxable value of property as determined under Subchapter M, 
Chapter 403, Government Code, divided by 100; and 

"LR" is the local revenue, which is determined by multiplying "DTR" by 
the quotient of the district's taxable value of property as determined under 
Subchapter M, Chapter 403, Government Code, divided by 100. 

SECTION 17. Section 42.303, Education Code, is amended to read 
as follows: 

Sec. 42.303. LIMITATION ON ENRICHMENT AND FACILITIES 
TAX RATE. The district enrichment and facilities tax rate ("DTR") under 
Section 42.302 may not exceed $0.64 per $100 of valuation, or a greater 
amount for any year provided by appropriation [adopted by the foundation 
school fund bts:dgct eo1n1nittcc under Section 42.256(d)]. 

SECTION 18. Section 45.003(e), Education Code, is amended to read 
as follows: 
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(e) Before issuing bonds, a district must demonstrate to the attorney 
general with respect to the proposed issuance that the district has a projected 
ability to pay the principal of and interest on the proposed bonds and all 
previously issued bonds other than bonds authorized to be issued at an 
election held on or before April 1, 1991, and iss.ued before September 1, 1992, 
from a tax at a rate not to exceed $0.50 per $100 of valuation. A district may 
not adopt a tax rate to pay the principal of and interest on the bonds that 
exceeds the rate stated in the documents filed with the attorney general under 
this subsection except as necessary to compensate for a decline in the taxable 
yalue of property or in state aid that results in a value of property or state aid 
below that on which the rate stated in the documents filed under this 
subsection is based. 

SECTION 19. Section 45.105(c), Education Code, is amended to read 
as follows: 

(c) Local school funds from district taxes, tuition fees of students not 
entitled to a free education, [Mtd] other local sources and state funds not 
desj~nated for a specific purpose may be used for the purposes listed for state 
and county available funds and for purchasing appliances and supplies, 
paying insurance premiums, paying janitors and other employees, buying 
school sites, buying, building, repairing, and renting school buildings, 
including acquiring school buildings and sites by leasing through annual 
payments with an ultimate option to purchase, and [paymg] for other purposes 
[goods and seniccs) necessary in the conduct of the public schools 
determined by the board of trustees. The accounts and vouchers for county 
districts must be approved by the county superintendent. If the state available 
school fund in any municipality or district is sufficient to maintain the schools 
in any year for at least eight months and leave a surplus, the surplus may be 
spent for the purposes listed in this subsection. 

SECTION 20. Section 74.066(b), Education Code, is amended to read 
as follows: 

(b) State funds for the support of the special school and the Moody State 
School shall be paid from the foundation school fund [and shall he eonsidctcd 
bj the Fotandation School Fttod Budget Com1nittcc in estiinating the funds 
needed fut Foundation School P1og1a111 ptt1poscs]. 

SECTION 21. Section 322.00S(b), Government Code, is amended to 
read as follows: 

(b) ill [~lot latct than the 1994 1995 school JCAt, the] general 
appropriations bill JWIX [sh..t!J include for purposes of information the 
funding elements computed [adopted) by the Legislative Budget 
.B..Qlli (foundation school fund budget eo111111ittcc] under 
Section ~ [16.256(e)], Education Code, excluding the values for each 
school district calculated under Section 42.007(c\C2l. Education Code 
[Subdivision (2:) of that subsection]. Jf the fundina elements are included. the 
[The] funding elements under Section 42.007(c)(3) [16.256(c)(3)], Education 
Code, shall be reported in dollar amounts per pupil. 

SECTION 22. Sections 26.0S(a) and (f), Tax Code, are amended to read 
as follows: 
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(a) If the governing body of a school district adopts a rate that exceeds 
the [ scnn of the] district1s rollback tax [effective rnaintcnancc] rate M 
computed as provided by Subsection Cc), [the tatc of $0.08, and the dishict's 
cu11cnt debt rate,] the registered voters of the district at an election held for 
that purpose must determine whether to limit the tax rate the governing body 
may adopt for the current year to the school district rollback tax rate. When 
increased expenditure of money by a school district is necessary to respond to 
a disaster, including a tornado, hurricane, flood, or other calamity, but not 
including a drought, that has impacted a school district and the governor has 
requested federal disaster assistance for the area in which the school district 
is located, an election is not required under this section to limit the tax rate the 
governing body may adopt for the year following the year in which the 
disaster occurs. 

(f) In a school district that received distributions from an equalization 
tax imposed under former Chapter 18, Education Code, the effective rate of 
that tax as of the date of the county unit system's abolition is added to the 
district's effective maintenance and operations rate under Subsection 
[Sttbscctions (•) ond] (c) [of this section] in the calculation of the district's 
rollback tax rate. 

SECTION 23. Sections 42.102(c) and 56.208(d), Education Code, 
are repealed. 

SECTION 24. This Act takes effect September 1, 1997. 
SECTION 25. The importance of this legislation and the crowded 

condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended. 

Floor Amendment No. 1 

Amend CSSB 1873 in SECTION 11 of the bill, in amended 
Section 42.102(b), Education Code (house committee report, page 6, 
line 9), by striking "January 1. 1997" and substituting "March 26, 1997". 

Floor Amendment No. 2 

Amend CSSB 1873 by striking SECTION 18 of the bill (House 
Committee Report, page 10, line 16, through page 11, line 4) and substituting 
the following: 

SECTION 18. Section 45.003(e), Education Code, is amended to read 
as follows: 

(e) Before issuing bonds, a district must demonstrate to the attorney 
general with respect to the proposed issuance that the district has 
a projected ability to pay the principal of and interest on the proposed 
bonds and all previously issued bonds other than bonds authorized to be 
issued at an election held on or before April 1, 1991, and issued before 
September 1, 1992, from a tax at a rate not to exceed $0.50 per $100 of 
valuation. A district that demonstrates to the attorney [leneral that the 
district's ability to comply with this subsection is contingent on receivinr: 
state assistance may not adopt a tax rate for a year for purposes of paying 
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the principal of and interest on the bonds unless the district credits to the 
account of the interest and sinking fund of the bonds the amount of state 
assistance receiyed or to be receiyed in that year. 

Floor Amendment No. 3 

Amend CSSB 1873 by inserting the following new section, appropriately 
numbered, and renumbering the subsequent sections accordingly: 

SECTION __ . Section 96.707, Education Code, is amended by adding 
Subsection (k) to read as follows: 

{k) For each student enrolled in the academy. the academy is entitled 
to allotments from the Foundation School Program under Chapter 42 as if 
the academy were a school district. except that the academy has a local 
share applied that is equjyalent to the local fund assienment of the 
Beaumont Independent School District. 

Floor Amendment No. 5 

Amend CSSB 1873 as follows: 
(1) On page I, strike lines 9-15, and substitute the following: 
"Sec. 42.007. EQUALIZED FUNDING ELEMENTS. (a) The Legislative 

Budget Board shall adopt rules, subject to appropriate notice and opportunity 
for public comment, for the calculation for each year of the biennium of the 
qualified funding elements. in accordance with Subsection (c). (ttndeT 
Section 42.256(c)J necessary to achieve the state policy under Section 42.001.". 

(2) On page I, line 20, strike "may" and substitute "fillil.!.l". 
Floor Amendment No. 6 

Amend CSSB 1873 by adding a new Section __ to read as follows: 
SECTION __ . SECTION 42.152, Education Code, is amended by 

amending Subsection (c) and adding Subsections (q) and (r) to read 
as follows: 

(c) Funds allocated under this section, other than an indirect cost 
allotment established under State Board of Education rule, which may not 
exceed 15 percent, !!!JI)'. [mum) be used ll.Dl_y in providing compensator 
education and accelerated instruction programs under Section 29.081 Jllll! 
may only be spent to improve and enhance programs and services funded 
under the regular education prog:ram. A district's compensatory education 
allotment may only be used for costs supplementary to the reeular program 
such as costs for pro&ram and student eyaluation instructional materials and 
equipment and other supplies required for quality instruction. supplemental 
staff expenses. salary supplements for teachers smaller class size. and 
individualized instruction(, and the disttict 111t1st account fot the cxpcnditutc 
of state fnnds bj 1nogra1n and by ca111ptts undct existing agency 1cpo1ting and 
anditing p1occdtt1cs. Funds allocated undet this section, othc1 than the 
inditcct cost alloltncat, shall onl' be expended to itnptove and enhrtnee 
p1og1 ants and set vices funded nndct the 1 cgnlat edttealion pt og1arn]. 
A home-rule school district or an open-enrollment charter school must use 
funds allocated under Subsection (a) to provide compensator education 
services but is not otherwise subject to Subchapter C, Chapter 29. 
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(q) The State Board of Education. with the assistance of the state auditor 
and the comptroller. shall develop and implement by rule a reporting and 
auditing system for district and campus expenditures of compensatory 
education funds to ensure that compensator education funds. other than the 
indirect cost allotment. are spent only to supplement the regular program. The 
commissioner. in the year following an audit of compensatory education 
expenditures. shall withhold from a district's foundation school fund payment 
an amount eQual to the amount of compensator education funds the agency 
determines were not used in compliance with Subsection (c). The 
commissioner shall release to a district funds withheld under this subsection 
when the district provides to the commissioner a detailed plan to spend those 
funds in compliance with Subsection (cl, 

(r) Subsection (q) applies beginning with the 1998-1999 school year. 
For the 1997-1998 school year a school district shall account for the 
expenditure of funds allocated under Subsection (a) by program and by 
campus under existina aaency reportin2 and auditina procedures. The 
board, state auditor. and comptroller shall develop the reporting and 
auditing system required by Subsection (q) not later than August I I 998. 
This subsection expires September 1. 1999, 

Floor Amendment No. 1 on Third Reading 

Amend CSSB 1873 on third reading, in amended Section 42.152(c), 
Education Code, as added by Floor Amendment No. 6, by striking "fill.l.im'_ 
supplements for teachers." and substituting "salary for teachers of at 
risk students.". 

The amendments were read. 

Senator Bivins moved that the Senate do not concur in the House 
amendments, but that a conference committee be appointed to adjust the 
differences between the two Houses on the bill. 

The motion prevailed. 

The Presiding Officer asked if there were any motions to instruct the 
conference committee on SB 1873 before appointment. 

There were no motions offered. 

The Presiding Officer announced the appointment of the following 
conferees on the part of the Senate on the bill: Senators Bivins, Chair; 
Ratliff, Sibley, Haywood, and Fraser. 

SENATE BILL 133 WITH HOUSE AMENDMENTS 

Senator Bivins called SB 133 from the President's table for 
consideration of the House amendments to the bill. 

The Presiding Officer laid the bill and the House amendments before 
the Senate. 

Amendment 

Amend SB 133 by substituting in lieu thereof the following: 
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A BILL TO BE ENTITLED 
AN ACT 

relating to discipline of students in public schools. 

3963 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION I. Subchapter A, Chapter 37, Education Code, is amended to 

read as follows: 
SUBCHAPTER A. ALTERNATIVE SETTINGS FOR BEHAVIOR 

MANAGEMENT AND EDUCATION ACHIEVEMENT 
Sec. 37.001. MISSION OF ALTERNATIVE SETTINGS. The mission of 

alternatiye settings for student behavior management and education 
achievement is to enable students placed in alternative settings to pursue the 
goals specified under Section 4.002 and by the commissioner. 

Sec. 37.002. DEFINITIONS. In this subchapter: 
(1) "Alternative education setting" means an education prouram 

operated by a school district or a county juvenile hoard for students who haye 
violated the student code of conduct or have engased in certain conduct 
specified by this subchapter. 

(2) "Expulsion" means a student disciplinary action applied to 
a student who eu&ages in conduct that: 

(A) violates the student code of conduct; and 
(B) may serve as the basis for the student's placement into 

a juvenile justice alternative education setting. 
(3) "Parent" includes a guardian 
C4) 0 Remoyal" means a student disciplinary action initiated by 

a teacher who sends the student to the principal's office to maintain effective 
discipline in the classroom. 

(5) "Suspension 11 means a student discip1jnary action initiated by the 
principal or an appropriate administrator desi~naled by the principal and 
applied to a student who engages in conduct that: 

(Al violates the student code of conduct: and 
(B) may serve as the basis for the student's placement into an 

in-school suspension setting or a school district alternative education setting. 
Sec. 37.003. STUDENT CODE OF CONDUCT. (a) Each school district 

shall, with the advice of its district-level committee established under 
Section 11.251. adopt a student code of conduct for the district. The student 
code of conduct must: 

(1) be posted and prominently displayed at each school campus: and 
(2) specify the circumstances under which a student may be 

removed suspended. or expe11ed. 
(b) A student who violates the student code of conduct may be 

disciplined as provided under this subchapter. 
(c) A teacher who has actual knowledge that a student has violated the 

student code of conduct shall file a written report with the school principal 
documenting the violation. A principal who has actual knowledge that 
a student has violated the student code of conduct shall make a written report 
documenting the violation The principal shall send a copy of the report to the 
student's parent. A report under this subsection must be sent not later 
than 24 hours after the time the principal receives the report or obtajns actual 
knowledge of the violation. as applicable. 
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(d) A principal who does not have actual knowledge but is informed. 
other than by a written report under Subsection (c). that a student has violated 
the student code of conduct or a teacher who is informed that a student has 
violated the student code of conduct shall inyestiaate or provide for 
investigation of the reported violation. In the case of an investiiation by 
a person other than the principal. a written report of the investi~ation shall be 
sent to the principal. 

(e) Each school district shall annually review the student code 
of conduct. 

(f) In this section 11 principal 11 includes an appropriate administrator 
designated by the mincipal. 

Sec. 37.004. REMOVAL BY TEACHER. (a) A teacher may remove 
from class a student: 

(1) whose behavior jn the classroom yiolates the student code of 
conduct: or 

(2) whose behavior is so unruly. disruptive. or abusive that the 
behavior seriously interferes with the teacher's ability to majntain order in 
the classroom or with the ability of the student's classmates to learn. 

(bl A student removed from class under Subsection (a): 
(1) must be sent to the principal's office: and 
(2) may not be returned to the teacher's class without the teacher's 

consent unless the campus review committee determines that the placement js 
the best or only alternative. 

(c) The principal may place the student into another appropriate 
classroom or into another in-school settin2. or if the principal determines that 
the student's conduct warrants. the principal may place the student into 
a district alternative education setting. 

(d) As soon as practicable after the student is removed from class. the 
principal shall 2ive oral or written notjce of the student's remoyal to the 
student's parent. If the student is to be placed jntn a setting other than 
a district alternative education setting under this section. the principal shall 
give written notice to the student and to the student's parent that the student's 
behavior could result in placement of the student into a district alternative 
education settine. Before the student may be placed into a district alternative 
education setting under this section the principal must give written notice to 
the student and to the student's parent of the removal. of the behavior on 
which the removal is based and of the fact that the student is to be placed into 
a district alternative education setting. 

(e) The student may not attend or participate in a school-sponsored or 
school·related activity durinii the removal period. 

Sec. 37.005. CAMPUS REVIEW COMMITTEE. (a) Each school shall 
establish a three-member committee to: 

(ll determine placement of a student when a teacher has refused to 
return a student to the teacher 1s class· and 

(2) make recommendations to the district concerninii readmission of 
expelled students 

lb) Members of the committee shall be appointed as follows: 
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(ll the campus faculty shall choose two teachers to serve as members 
and one teacher to serve as an alternative member: and 

(2) the principal shall choose one oerson from the professional staff 
of the campus to serve as a member and may choose a student to serye as an 
advisory member. 

(c) An advisory member may not vote in determining readmission. 
(d) A teacher refusing to readmit the student may not serye as a member 

or alternate. 
Sec. 37,006, SUSPENSION. (a) A principal or an appropriate 

administrator designated by the principal may suspend a student who engages 
jn conduct that violates the student code of conduct. 

(b) A student who is suspended may be placed into an in-school 
suspension settinli or a district alternative education setting. 

(c) An in-school suspension may not exceed fiye consecutiye 
school days 

(d) A student may not be placed into an in-school suspension setting for 
more than 10 days in any one school year without a hearing as prescribed 
under Section 37.013. 

(el The student may not attend or participate in a schgol-sponsored or 
school-related activity during the suspensjon period. 

Sec. 37.007. DISTRICT ALTERNATIVE EDUCATION SETTING. 
(a) Each school district shall provide an alternative education setting that: 

Ill is located in a setting other than a student's regular classroom: 
(2) may be located on or off of a regular school campus: 
(3) ensures that a student who is assigned to the alternative education 

settins; is separated from students who are not assi2ned to the settine· 
(4) offers an academic pro&ram that enables students to perform at 

grade !eye! and offers the courses necessary for a high school student to fulfill 
the student 1s high school graduation requirements: 

(5) carries out the mission under Section 37.001: and 
(6) is considered a campus for purposes of Subchapters C. D. F 

and G Chapter 39. to the extent determined by the commissioner. 
(b) Except as otherwise provided by this section or Section 37.010, 

a student shall be placed into a district alternative education setting if the 
student while on or within 1 000 feet of school property or while attending 
a school-sponsored or school-related activity on or off of school property: 

(l) engages in conduct that contains the elements of assault under 
Section 22.0l(a)(l). Penal Code. or terroristic threat under Section 22.07, 
Penal Code: 

(2) sells. gives. or delivers to another person or possesses or uses or 
is under the influence of: 

(A) marihuana or a controlled substance as defined by 
Chapter 481. Health and Safety Code or by 21 U.S.C. Section 801 et seq.: or 

(B) a dangerous drug. as defined by Chapter 483 Health and 
Safety Code: 

(3l sells aives. or delivers to another person an alcoholic beverave. 
as defined by Section 1.04. Alcoholic Beverage Code. commits a serious act 
or offense while under the influence of alcohol. or possesses uses. or is under 
the influence of an alcoholic beverage: 
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(4) enf:af:es in conduct that contains the elements of an 
offense relating to abusable glue or aerosol paint under 
Sections 485.031 through 485.034. Health and Safety Code. or relating to 
yo!ati!e chemicals under Chapter 484. Health and Safety Code: 

(5l engages in conduct that contains the elements of the offense of 
public lewdness under Section 21.07. Penal Code or indecent exposure under 
Section 21.08. Penal Code: or 

(6) engages in any other conduct that is punishable as a felony. 
(c) Subsection (b){2) does not apply to the possession or use of 

a medication by a student who is taking the medication under a physician's 
prescription The school nurse or an appropriate administrator shall be 
notified of the prescription and shall maintain the medicatjon and administer 
the medication to the student unless the student's parent has filed with the 
school a written authorizatjon for the student to keep the medication on the 
student's person. 

{d) A student shall be placed into a district alternative education setting 
if the student off of school property and not while attending 
a school-sponsored or school-related activity engages in the following 
conduct if the conduct is punishable as a felony of a particular degree 
specified or if not specified. if the conduct is punishable as a felony of 
any degree: 

(ll conduct that contains the elements of an offense under Title 5. 
Penal Code· 

(2) conduct that contains the elements of the offense of robbery 
under Section 29.02. Penal Code· 

(3) conduct that contains the elements of the offense of aggravated 
robbery under Section 29.03 Penal Code: 

(4l conduct that contains the elements of the offense of burglary 
under Section 30.02. Penal Code if the conduct is punishable as a felony of 
the first degree: 

15) possessing. delivering to another person. or manufacturing: 
IA) marihuana or a controlled substance. as defined by 

Chapter 481. Health and Safety Code. or by 21 U.S.C. Section 801 et seq.: or 
(B) a dangerous drug. as defined by Chapter 483. Health and 

Safety Code· 
(6) committina a serious act or offense while under the influence of 

alcohol: or 
(7) using. exhibiting. or possessing: 

(A) a firearm as defined by Section 46.01(3). Penal Code: 
(B) an illegal knife as defined by Section 46.01(6). Penal 

Code. or by local policy: 
(C) a club as defined by Section 46.01(1). Penal Code: or 
(D) a weapon listed as a prohibited weapon under 

Section 46.05. Penal Code. 
. {e) A district alternative education settine shall administer assessment 

instruments in accordance with Sections 39.0231a)-(cl. Annually. the 
commjssjoner shall evaluate the performance of a district alternative 
education settin~ based primarily on comparable and required improvement 
standards that measure the academic progress of students toward grade level 
performance while attending the district alternative education setting. 
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(0 A district alternative education settini: may provide for a student's 
transfer to: 

(1) a different campus: 
(2) a school-community guidance center: or 
(3) a community-based alternative school. 

(g) A school district may provide a district alternative education setting 
with one or more districts. 

(h) A student assii:oed to a district alternatiye education setting is 
counted in computini: the ayeraGe daily attendance of students jn the district 
for the studenfs time in actual attendance in the setting. 

(i) Each school district shall cooperate with government agencies and 
community ori:anizations that provide seryices in the district to students 
placed into a district alternative education setting. 

(j) If a student placed into a district alternative education setting enrolls 
in another school district before the expiration of the period of placement. the 
board of trustees of the district requiring the placement shall provide to the 
district in which the student seeks enrollment a copy of the placement order. 
The placement order shall be provided at the same time as all other records of 
the student are provided. The district in which the student enrolls may 
continue the alternative education setting placement or may allow the student 
to attend regular classes without completing the placement period. 

(k) The board of trustees or the board's designee shall set the term for 
a student's placement into a distrjct alternative educatjon setting. 

(I) The student shall be provided a review of the student's status, 
including a review of the student's academic status. by the board's designee at 
intervals not to exceed 120 days. In the case of a high school student the 
board's designee. with the studenfs parent. shall review the student's progress 
towards meeting high school graduation requirements and shall establish 
a specific graduation plan for the student. 

(m) A student placed into a district alternative education setting on or 
before the first anniversary of a previous placement must remain in the 
subsequent alternative education setting for at least two full school semesters 
or the equivalent period in the case of a district that does not operate on 
a semester system. 

(n) The student may not attend or participate in a school-sponsored or 
school-related activity during the period of placement in the district 
alternative education setting. 

Sec. 37.008. CONFERENCE. (a) Not later than the third working day 
after the date of receivin~ a request from the parent of a student removed from 
class under Section 37.004 or suspended into another classroom or into an 
in-school suspension setting under Section 37.006. the principal shall 
schedule a conference among the principal or another appropriate 
administrator, a parent of the student, the student, and the teacher removing 
the student from the class if any. At the conference. the student is entitled to 
written or oral notice of the reasons for the removal or suspension and an 
opportunity to respond to the reasons for the removal or suspension. The 
student may not be returned to the classroom of the removing teacher pendina 
the conference. 



3968 SENPUE JOURNAL - REGULAR SESSION 

(b) Followine the conference and reeardless of whether the requestine 
parent js present the vrincipal may order the continued placement of the 
student into another classroom or into an in-school suspension settini. 

(c) A decision of the principal under this section is final and may not 
be appealed. 

Sec. 37.009. SERIOUS OR PERSISTENT MISBEHAYIOR. (a) A 
student may be expelled for serious or persistent misbehavior if the student: 

Cl) while in a district alternatjye education setting. continues to 
engaie in conduct that violates the districfs student code of conduct· or 

(2) has been placed into a district alternative education settine more 
than two times in a sinele school year. 

(b) Before a student may be expelled under this section: 
(1) the student and the student's parent must be eiven written notice 

that explains that the student 1s behavior could result in placement into 
a juvenile justice alternative education setting and that identjfjes the conduct 
that the student must djscontinue: 

(2) a conference must be held in accordance with 
Section 37.QQS: and 

(3) !he student must be provided an opportunity to modify the 
student's behayjor. 

Sec. 37.010. EXPULSION. (a) A student shall be expelled ifthe student. 
while on or within 1.000 feet of school property or while attendine 
a school-sponsored or school-related activity on or off of school property: 

(1) uses. exhibits. or possesses: 
(A) a firearm as defined by Section 46.01(3). Penal Code: 
IB) an illeeal knife as defined by Section 46.01(6). Penal 

Code. or by local policy: or 
(C) a weapon listed as a prohibited weapon under 

Section 46.05. Penal Code; 
(2) eneaees jn conduct that contains the elements of the offense of: 

(A) aeeravated assault under Section 22.02. Penal Code. 
sexual assault under Section 22.011 Penal Code. or aggrayated sexual assault 
under Section 22.021. Penal Code: 

IB) arson under Section 28.02. Penal Code: 
(C) murder under Section 19.02. Penal Code capital murder 

under Section 19.03. Penal Code or criminal attempt. under Section 15.01. 
Penal Code to commit murder or capital murder: 

ID) indecency with a child under Section 21, 11 Penal 
Code: or 

(E) agerayated kidnapping under Section 20.04 Penal 
Code: or 

(3) engaees in conduct specified by Section 37.007(b)(2) or (3). if 
the conduct is punishable as a felony. 

(b) A student may be el\pelled if the student while on or 
within 1.000 feet of school property or while attending a school-sponsored or 
school-related activity on or off of school property: 

(1) sells. eiyes. or deliyers to another person or possesses. uses. or is 
under the influence of any amount of: 
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(A) marihuana or a controlled substance. as defined by 
Chapter 481. Health and Safety Code or by 21 U.S.C. Section 801 et seq.· 

(B) a daneerous drug. as defined by Chapter 483 Health and 
Safety Code: or 

(C\ an alcoholic beverage as defined by Section 1.04. 
Alcoholic Beverage Code: or 

(2) engages in conduct that contains the elements of an 
offense relating to abusable glue or aerosol pajnt under 
Sections 485.031 through 485.034 Health and Safety Code or relating to 
volatile chemicals under Chapter 484, Health and Safety Code. 

(c) Subsections (b)(!)(A) and (B) do not apply to the possession or use of 
a medication by a student who is takinf: the medication under a physician's 
prescription. The school nurse or an appropriate administrator shall be 
notified of the prescription and shall maintain the medication and administer 
the medication to the student unless the student's parent has filed with the 
school a written authorization for the student to keep the medication on the 
student's person. 

(d) A student shall be expelled if the student while on or off of school 
property and regardless of whether the student is allending 
a school-sponsored or school-related activity engages in conduct that 
contains the elements of any offense listed under Subsection (a) against any 
school district employee or student in retaliation for or as a result of the 
employee's employment with a school district or the student's attendance or 
activity at school. 

(tl..Jn accordance with federal law, a local educational agency including 
a school district. home-rule school district, or open-enrollment charter 
school. shall expel a student who brings a firearm, as defined by 18 U.S.C. 
Section 921 to school. The student shall be expelled for a period of at least 
one year. except that: 

(1) the superintendent or other chief administratiye officer of 
the school district or of the other local educational agency. as defined 
by 20 U.S C. Section 8921. may modify the length of the expulsion: or 

(2) the district or other local educational agency may provide 
services to an expelled student who is younger than 10 years of age in 
a district alternative education setting. 

ff) Each school district shall report to the agencv the number of students 
expelled under Subsection (e) each year the names of the schools from which 
the students are expelled, and the types of weapons inyolved. 

(g\ A student who while on or within 1.000 feet of school property or 
while attending a school-sponsored or school-related activity on or off of 
school property engages in conduct that contains the elements of the offense 
of criminal mis~hief under Section 28.03 Penal Code, may be expelled at the 
district's discretion if the conduct js punishable as a felony under that section. 
The student shall be referred to the authorized officer of the juvenile court 
regardless of whether the student is expelled. 

(h) A school district shall inform each teacher of the conduct of a student 
who has engaged in conduct listed under this section. A teacher shall keep 
the information recejved in this subsection confidential. A teacher who the 
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district determines has intentionally violated this subsection may haye the 
teacher's certification revoked or suspended by the State Board for 
Educator Certification. 

(i) Subject to Subsection (e), notwjthstandin2 any other proyision of this 
section a student who is youn2er than 10 years of age may not be expelled for 
enga2ing in conduct described by this section. A student who is younger 
than IO years of a2e who en2aees in conduct described by this section shall be 
placed in a district alternative education settin2 under Section 37.007. 

Sec. 37.011. COURT INYOLVEMENT. (a) Not later than the second 
workin2 day after the date a hearing is held under Sectjon 37 OJ 3 the board 
of trustees of a school district or the board's designee shall deliyer a copy of 
the order placin2 a student into a district alternative education settina or 
expelling a student and any jnformatjon required under Section 52.04. Family 
Code. to the authorized officer of the juvenile court in the county jn which the 
student resides 

(b) If a student is expelled. the board or its desj2nee shall refer the 
student to the authorized officer of the juvenile court for apprnpriate 
proceedings under Title 3. Family Code. 

(cl In a county with a population of 125.000 or less that does not 
participate in a juvenile justice alternative education settina. the iuyenile 
board for the county in which the district's central administrative office is 
located and the board of trustees of the djstrict shall enter into an annual 
memorandum of understanding concerning the juvenile probation department's 
role in supervising and providini other support services for students in 
a district alternative education setting. A court may order a student expelled 
under Section 37.009 or 37.010 to attend a district alternative education 
setting as a condition of probation unless otherwise agreed in the 
memorandum of understanding. If a court orders a student to attend a district 
alternative education setting as a condition of probation once during a school 
year and the student js referred to juvenile court again during that school year. 
the iuvenile court may not order that the student attend a district alternative 
education setting without the district's consent unless otherwise agreed in the 
memorandum of understandin~. 

(d) A placement in a juvenile justice alternative education setting by 
a court order under this section must prohibit the student from attending or 
participating in school-sponsored or school-related activities. 

(~) In compliance with compulsory school attendance requirements 
under Section 25.085 and the memorandum of understanding under 
Subsection (c) between the school district and the juvenile board in a county 
that does not participate in a juvenile justice alternative education setting. an 
expelled student shall immediately attend an educational pro2ram as provided 
by law and in accordance with the memorandum of understanding from the 
date of expulsion. Each expelled student who is not detained or receiving 
treatment under an order of the iuyenile court must be enrolled in an 
educational program. A school district and the juvenile board for the county 
in which the district's central administrative office is located shall provide for 
ensuring compliance with this subsection through the memorandum of 
understanding. 
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CD If a student js expelled under Section 37.009 or 37.010, on the 
recommendation of the committee establjshed under Section 37.005 or on its 
own initiatiye. a district may readmit the student while the student is 
completing any reqyjrements imposed by the coµrt, After the student has 
successfully completed any requjrements the court imposes including 
conditions of a deferred prosecution or conditions required by a prosecutor or 
probation department. and if the student meets the requirements for admission 
into pyblic schools established by this title. a district may not refuse to admit 
the stydent. but the district may place the student into a district alternative 
education settjng. Notwithstanding any other provision of this section, the 
student may not be returned to the classroom of the teacher under whose 
supervision the conduct occurred without the teacher1s consent. The teacher 
may not be coerced to consent 

(g) If an expelled stydent enrolls in another school district. the board of 
trustees of the district that expelled the stydent shall provide to the district in 
which the student enrolls. at the same time other records of the student are 
provided. a copy of the expulsion order and the referral to the aythorized 
officer of the jyveni!e coyrt. The district in which the stydent enrolls may 
continue the expulsion under the terms of the order. may place the student into 
a district alternative education settine for the period specified by the 
expulsion order. or may allow the student to attend re~ular classes without 
completing the period of expulsion. 

(h) A person is not liable in civil damages for a referral to a juvenile 
court as required by this section. 

Sec. 37.012. JUVENILE JUSTICE ALTERNATIVE EDUCATION 
SETTING. (a) The juvenile board of a coynty with a popy!ation greater 
than I 25,000 shall develop a juvenile jystice alternative education setting. 
sybiect to the approval of the Texas foveni!e Probation Commission. The 
juvenile board of a county with a population of 125.000 or less may develop 
a juvenile justice alternative education settinB. A juvenile justice alternative 
education setting in a county with a population of 125.000 or less: 

(1) is not required to be approved by the Texas fovenile Probation 
Commission: and 

(2) is not subject to Subsection (c\. (d) (f), or Cg). 
(h) If a student is expelled from school under Section 37.009 or 37.010. 

unless otherwise agreed to in the memorandum of understanding required 
under Subsection Cil. the juvenile court shall: 

(1) if the stydent is placed on probation under Section 54.04 Family 
Code. as a condjtion of probation. order the student to attend a juvenile justice 
alternative education setting in the county in which the student resides from 
the date of disposition. unless the student is placed in a postaadjudication 
treatment facility: 

(2) if the student is placed on deferred prosecution under 
Section 53.03 Family Code. as a condition of the deferred prosecution. order 
the student to immediately attend the juvenile iustice alternative education 
setting in the county in which the student resides for a period not to exceed six 
months: and 
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(3) consider the length of the school district's expulsion order for 
the student in determinini the terms of the court-ordered probation 
or deferred prosecution. 

(c) A juvenile justice alternative educaJion setting shall adopt a student 
code of conduct in accordance with Sec)ion 37 .003. 

(d) The commissioner and the Texas Juvenile Probation Commission 
shall jointly establish appropriate educational goals for juvenile justice 
alternative education settings. A iuyenjle iustice alternative education setting 
must focus on English language arts, mathematics science history. and 
self-discipline. Each school district shall consider course credit earned by 
a student while in a iuvenile iustice alternative education setting as credit 
earned in a district school. Each setting shall administer assessment 
instruments under Subchapter B Chapter 39. and shall offer, at minimum 
a high school equivalency program. If an expelled student is performing at an 
academic level that would enable the stydent to be academically qualified to 
graduate on the expected date of graduation for the student's grade level. the 
student shall be provided with the appropriate courses to enable that student 
to continue to be qualified to graduate at that time. In the case of a high school 
student, the board or the board's designee. with the student's parent. shall 
review the student's progress towards meeting high school graduation 
requirements and shall establish a specific graduation plan for the student. If 
a student satisfies the requirements for i:raduation under Section 28.025 the 
school district in which the student resides shall issue a diploma to the 
student. Except as required under this subsection. the juvenile justice 
alternative education setting is not required to proyide a course necessary to 
fulfill a student's high school graduation requirements. 

Ce) A iuvenile justice alternative education setting may be provided in 
a facility owned by a school district. A school djstrict may provide personnel 
and services for a juvenile justice alternative education settjni under contract 
with the juvenile board. 

(f.) A juvenile justice alternative education settin2 must operate and 
provide the curriculum required under Subsection (d) at least: 

(ll seven hours each day: and 
(2) 180 days each year, except as necessary to comply with 

Subsection (g). 
(gl A juvenile iustice alternative education settjn2 shall proyjde an 

extended year proi:ram of courses for students identified as unlikely to be 
promoted to the next grade level. The extended year pro2ram must opera)e at 
least 224 days each year, including the days of operation required under 
Subsection (0. A student identified as unlikely to be promoted to the next 
2rade level who is enrolled in a juvenile justice alternative education setting 
mus) attend the extended year program. 

(h) A juvenile justice alternative education setting: 
(1) is subject to a written operating policy developed by the juvenile 

justice board and submitted to the Texas Juvenile Probation Commission for 
reyiew and comment: 

(2) shall comply with program and performance standards adopJed 
by the Texas Juvenile Probation Commission in consultation wjth the 
agency: and 
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(3) js not subject to the requirements imposed by this title. other than 
a reporting requirement or a requirement imposed by this chapter or 
Chapter 39. 

(i) Not later than September I of each year. the school districts in 
a county with a population greater than 125.000 shall jointly enter into 
a memorandum of understanding with the county juvenile board unless the 
parties agree that each school district shall individually enter into 
a memorandum of understanding with the county juvenile board. 
A memorandum of understanding under this subsection must: 

()) outline the responsibilities of the juvenile board concerning the 
establishment and operation of a juvenile justice alternative education setting 
under this section: 

(2) define the amount and condition of payments from the school 
district to the iuvenile board for students of the school district seryed in the 
iuycniJe justice alternative education setting on the basis of a funding level 
sufficient for the setting to fulfill its responsibiljtjes under Subdivision (I) 
and jn accordance with Section 37.014: 

(3) identify those categories of conduct that the school district has 
defined in its student code of conduct as constitutjng serious or persistent 
misbehayior for which the parties agree a student may be placed in the 
juvenile iustice alternative education setting: 

(4) identify and reqµjre a timely placement and specify a term of 
placement for expelled stµdents for whom the school djstrict has receiyed 
a notice under Section 52.04J(d) Family Code: 

15) establish services for the transition of expelled students to the 
school district before completion of the student's placement into the juycnile 
justice alternatiye education setting: 

(6) establish and specify the components of a plan that provides 
transportation services for eligible students placed into the iuvenile iustice 
alternative edµcation setting in accordance with Section 37.014(g)· and 

(7) establish a maximum capacity for the juvenile justice alternative 
education setting and establish a procedure to ensµre each expelled student in 
the county is placed in an edµcational pro&ram. 

Ul If the parties are unable to reach an agreement for adoption of the 
memorandµm of understanding required µoder Subsection (i), the issµes of 
dispute shall be referred to a binding arbitration process that µses a qualified 
alternate dispute resolµtion arbitrator. Each party must submit its final 
proposal to the arbitrator who shall make a decision that resolves the dispute 
within the parameters of the parties' proposals. Each school district and the 
iuyenile board share equa11y the costs of arbitration jncludinc any reasonable 
and necessary travel expenses incurred by the arbitrator. except that a school 
district that has failed to enter jnto a joint memorandum of µnderstanding with 
the county juvenile board and the other school districts in the county is 
responsible for the entire cost of the arbitration. If the parties cannot agree on 
an arbitrator. the juvenile board shall select an arbitrator. the school districts 
shall select an arbitrator. and those two arbitrators shall select an arbitrator. 
The three arbitrators shall decide the issµes in djspµte. The Texas Juyenile 
Probation Commission shall. wjth the approval of the agency, adopt rules and 
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procedures goyernina the arbitration process. An arbitration decision issued 
under tbis subsection is enforceable jn a court in the county in which the 
juvenile justice alternative education settina is located. 

(kl Concerning the development and operation of a juvenile justice 
alternative educatjon setting. a juvenile board. a county. and a commissioners 
court are immune from liability to the same extent as a school djstrict and the 
juvenile board's or county's professional employees and volunteers are 
immune from liability to the same extent as a school district's professional 
employees and volunteers. 

(1) A certified educator employed in a juvenile justice alternative 
education setting who qualifies for membership in the Teacher Retirement 
System of Texas shall be covered under the system to the same extent that 
a gua!ified employee of a school district is covered. The operator of the 
juvenile justice alternative education settini is responsible for making any 
contribution that otherwise would be the legal responsibility of the school 
district for the person as if the person were a school district employee. and the 
state is responsible to the extent it would be legally responsible if the person 
were a school district employee. 

(m\ For purposes of accountability under Chapter 39 and the Foundation 
School Program under Chapter 42. a student enrolled in a juvenile justice 
alternatiye education setting is reported as if the student was enrolled at 
the student's assigned campus in the student's regularly assigned 
educatjon proiram. 

(n) In establishing the term of a student's placement into a juvenile 
justice alternative education setting. the term best suited to the academic and 
personal development of that student must be considered. 

(o) A student who js progressjng satisfactorily in the juvenile justice 
alternative education setting may choose to remain in the program with the 
written permission of the student's parent. despite being released from 
court iurisdiction. 

(p) The student may not attend or participate in a school-sponsored or 
school-related activity during the period of assignment to the iuyenile justice 
alternative education setting. 

Sec, 37.013. HEARING. (a) Not later than the third working day after 
the date a student is placed into a district alternative education setting or 
a juvenile iustice alternative educatjon setting or placed into an in-school 
suspension setting under circumstances described by Section 37 006(d). the 
school principal shall schedule a hearing among the principal or other 
approprjate administrator a parent of the student. the teacher remoying the 
student if any. and the student. The principal shall notify the parent in 
writing concerning the hearing. The notice must include the date time and 
place of the hearing and must specify the reasons for the student's placement. 

(b) At the hearing. the student is entitled to: 
(1) written notice of the reasons for the removal: 
(2) an explanation of the basjs of the placement: 
(3) explain the student's position and respond to the reasons given 

for the removal and the explanation of the basis of the placement: and 
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( 4) be represented by the student's parent or another adult who may 
provide guidance to the student and who is not an employee of the 
school district. 

(c\ The student may not return to the regular classroom pending 
the hearing. 

(!I) If the principal makes a good-faith effort to inform the student and 
the student's parent of the gate. time. and place of the hearing the hearing 
may be held regardless of whether the student. the student's parent. or another 
adult representing the student attends. 

(e) After the hearing. the principal or other appropriate administrator 
shall send a written report concerning the hearing to the board of trustees of 
the school district or the board's desjgnee and to the parent of the student. The 
report must include the decisions and recommendations. if any, regarding the 
student's placement into an in-school suspension setting a district alternative 
education setting, or a juvenile justice alternative education setting. 

(f) A student or the student's parent may appeal the decision and 
recommendations to the board or the board's designee, A decision by the 
board or the board's gesignee is final and may not be appealed. 

Sec. 37.014. FUNDING OF ALTERNATIVE EDUCATION SETTINGS. 
(a\ Funding for a student who is placed into a district's alternative education 
settin~ shall be provided in the same manner as jf the student were attendjng
the student's regularly ass_igned education program. 

(b\ In the case of funding for a student who is expelled and attending 
a juvenile justjce alternative education settinfj the school djstrict from which 
the student was expelled shall transfer to the juvenile board in charge of the 
juvenile justice alternative education setting for the portion of the school year 
for which the iuvenile justice alternative education setting is to provide 
educational services funds an amount determined by the memorandum of 
understanding under Section 37.0I 2(i). That amount must be sufficient based 
on operation of the iuvenile justice alternative education setting as described 
and agreed on in the memorandum of understanding and may not be less than 
the amount that would be attributable to the student in the student's regular 
education program or district alternative education setting. whichever is 
greater. Funds to coyer the administrative costs attrjbutable to the student 
shall be included in determining that amount. Unless otherwise agreed in 
a memorandum of understanding between the district and the county juvenile 
board. the district shall transfer the funds as soon as the funds are available to 
the district. In this subsection. '1administrative costs" has the meaning 
assigned by Section 42.201. 

(c;) Any decision by an arbitrator under Section 37.012(j) concerning the 
amount of the fundin~ for a student who js expelled and attending a juvenile 
justice alternative education setting must provide an amount sufficient based 
on ooeration of the juvenile justice alternative education setting as described 
and agreed on in the memorandum of understandins and may not be less than 
the amount that would be attributable to the student in the student's regular 
education program or djstrict alternative education setting whichever is 
greater. In determining the amount to be paid by a school district for an 
expelled student enrolled in a juvenile justice alternative education setting 
the arbitrator shall consider relevant factors. including evidence of· 



3976 SENATE JOURNAL- REGULAR SESSION 

(1) the actual avera~e total per student expenditure the district's 
alternative education settine· 

(2) the expected per student cost in the juvenile justice alternative 
education setting as described and agreed on in the memorandum of 
understanding: and 

(3) the costs necessary to achieve the accountability ~oals under 
this chapter, 

(dl Each school district and juyenile board shall provide an arbitrator 
with the evidence the district or board, as applicable, has or controls that may 
be relevant in makin~ a determination relatin~ to fund in~. If the issue before 
the arbitrator concerns funding and the arbitrator has pot reached a decision 
by September 1 of any school year, the school district shall transfer the 
amount of funds otherwise required under this section as an initial payment 
toward the amount to be determined by the arbitrator. 

(e) If a student is reassii:ned from on'c juvenile justice alternative 
education setting to another. the school district in which the student is entitled 
to attend school under Section 25.001 shall assume from the district in which 
the student was formerly enrolled responsibility for transfcrrin~ funds in the 
manner provided by this section and in accordance with the memorandum of 
understandin~ adopted by the school district and the juvenile board in the 
receiving county. If a student who has not been expelled but who js under the 
iurisdiction of a iuyenile court has been ordered to attend the iuvenile justice 
alternatjve education settin~ the school district shall forward to the 
appropriate juvenile board the per student allotment for expelled students jn 
the setting. 

(f) Funds received under this section must be spent: 
(1) on programs in alternative education settin~s· and 
(2) for the benefit of the student on whose placement the funds 

are based. 
(2) To the extent not otherwise provided. the school district in which 

a student was last enrolled before the student's placement into a juvenile 
justice alternative education setting shall provide transportation to and from 
a juvenile justice alternative education settin2. The district must ensure that 
students attendin~ the juvenile justice alternative education setting are 
transported separately from students not attendin2 an alternatiye 
education setting. 

(h) The Office of State-Federal Relations shall identify additional state 
or local funds to assist local iuvenile probation departments conducting 
educational or job trainin2 programs jn a iuvenile justice alternative 
education settine and shall coordinate its efforts with the Texas Juyenile 
Probation Commission. The Office of State-Federal Relations shall provide 
an annual report to the legislature summarizina any funds provided under 
this subsection. 

Ci) In this subsection. 11 iuyenile iustice setting" means a public or private 
juvenile justice settin~ qperated under the authority qf a county juvenile 
board, includin~ a preadjudication secure detention facility setting 
a postadjudication secure correctional facility setting, and a secure or 
nqnsecure day treatment facility settin2. The term includes a boot camp 
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program operated under the authority of a iuvenile board. If a student js 
placed in a juvenile justice settini that provides educational services other 
than a setting under Section 37.012: 

(!) for Foundation School Program purposes the student is reported 
as ifthe student were enrolled at the student's assigned campus in the student's 
re&ularly assi2ned education program. including a special education 
program· and 

(2l the school district in which the student is enrolled on the date 
a juvenile court orders the student to be placed in the juvenile justice settinc 
shall transfer to the public entity that proyides educational services to the 
student in the setting, for the portion of the school year for which the entity 
provides educatjonal services. funds equal to the district's average per student 
expenditure in alternative education settings under Section 37.007 

Sec. 37,015. STUDENTS WITH DISABILITIES. (a) Notwithstanding 
any other provision of this subchapter. the placement of a student with 
a disability who receives special education services may be made only by the 
student's admission review. and dismissal committee. 

(bl The placement of a student with a disability under this subchapter 
must be in accordance with applicable state and federal rules. regulations. 
and laws. 

(c) In the case of a student with a disability who receives special 
education services and who is placed into a iuvenile justice alternative 
education setting, the school district the student was attending at the time of 
the placement shall provide for the student's related services in accordance 
with the student's individualized education program during the term of the 
placement. In thjs subsection. 11 related services 11 has the meaning assigned by 
Section 29.002. 

(d) Notwithstanding any other proyision of this subchapter the funding 
for a student with a disability who receives special education services and 
who is placed into an alternative education setting may not be less than the 
funding would be for that student in a setting other than an alternative 
education setting after subtractina the amount of funds a school district 
spends in providing related services under Subsection (c). 

Sec. 37.016. EMERGENCY ALTERNATIVE PLACEMENT OR 
EXPULSION. lal Notwithstanding any other provision of this subchapter, 
the principal or the principal's designee may order the immediate placement 
of a student into an alternative education setting if the principal or principal's 
designee reasonably believes the student's behavior is so unruly. disruptive 
or abusive that the student's behavior seriously interferes with the 
maintenance of order. either in the classroom in the operation of the school. 
or at a school-sponsored activity. 

(bl If the principal or principal's designee reasonably believes that the 
immediate expulsion of a student is necessary to protect a person or property 
from imminent harm. this subchapter does not prevent the expulsion. 

(cl At the time of an emergency placement or expulsion, the student 
shall be given oral notice of the reason for the actjon. After that notice is 
given the student may be suspended under Section 37.006 or expelled under 
Section 37,010 with the conference or hearing appropriate to the type of 
placement held in accordance with this subchapter. 
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(d) A principal or principal's designee is not liable for civil damages for 
an erneriency placement or expulsion under this section. 

Sec. 37.017. REPORTS RELATING TO PLACEMENTS IN 
ALTERNATIVE EDUCATION SETTINGS. In the manner required by the 
commissioner each school district shall annually report to the commissioner: 

(!) for each placement into an alternative education setting 
under this subchapter. other than a placement for conduct under 
Section 37.009 or 37.010: 

(A) information identifying the student. including the 
student's race. sex. and date of birth. that will enable the agency to compare 
placement data with information collected throui'h other reports: 

CB) information indicating whether the placement was 
based on: 

Ii) conduct violating the student code of conduct 
adopted under Section 37 .003· 

(ii) conduct for which a student may be removed 
from class under Section 37.004: 

(iii) conduct for which a student may be suspended 
under Section 37.006: 

(iv) conduct for which placement in an alternative 
education setting is permitted or required by Section 37.007· or 

(v) conduct occurring while a student was enrolled 
in another district and for which placement in an alternative education settin~ 
is permitted by Section 37.007: and 

(C) the number of days the student was assigned to the setting 
and the number of days the student attended the setting: and 

(2) for each placement for conduct under Section 37.009 or 37.010: 
(A) information identifying the student. including the 

student's race sex. and date of birth. that will enable the agency to compare 
placement data with information collected through other reports: 

CB) information indicating whether the conduct is: 
(i) serious or persistent misbehavior under 

Section 37.Q09: 
(ii) conduct for which expulsion is required under 

Section 37.010: or 
(iii) conduct for which expulsion is permitted 

under Section 37.010: 
(C) the number of days the student was placed into an 

alternative education setting· and 
(D) information indicating whether: 

Ii) the student was placed into a juvenile justice 
alternative education setting: 

(ii\ the student was olaced into another alternative 
education settini: or 

(iii) the student was not placed into a juvenile 
iustice or other alternative educatjon settin&. 

Sec. 37.018, COORDINATION BETWEEN SCHOOL DISTRICTS 
AND JUYENILE BOARDS. The board of trustees of a school district or the 
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board's desi~nee shall at the call of the president of the board of trustees 
regularly meet with the juvenile board for the county in which the distrjcfs 
central administrative offjce is located. or the juvenile board's designee. 
concerning supervision and rehabilitative services appropriate for expelled 
students and students assigned to alternative education orograms. Matters of 
discussion shall include service by probation officers at the alternative 
education setting recruitment of volunteers to serye as mentors and provide 
tutoring services and coordination with other social service agencies. 

Sec. 37.019. COURT-RELATED CHILDREN-LIAISON OFFICERS. 
Each school district shall appoint at least one educator to act as liaison officer 
for court-related children who are enrolled in the district. The liaison officer 
shall provide counseling and services for each court-related child and the 
child's parents to establish or reestablish normal attendance and progress of 
the child in the school. 

Sec. 37.020. REPORTS TO LOCAL LAW ENFORCEMENT: 
LIABILITY. (al The principal of a public or private primary or secondary 
school or a person designated by the principal under Subsection (dl shall 
notify any school district police department and the police department of the
municipality in which the school is located or jf the school is not in 
a municipality. the sheriff of the county in which the school is located. if the 
prjncjpal has reasonable grounds to believe that any of the following 
actiyities have occurred in school. on school property. or at 
a school-sponsored or school-related activity on or off of school property. 
regardless of whether the activity is investigated by school security officers: 

(1) conduct that may constitute an offense listed under Section 8(c). 
Article 42.18 Code of Criminal Procedure: · 

(2l deadly conduct under Section 22.05. Penal Code: 
(3) a terroristic threat under Section 22.07. Penal Code: 
(4) the use. sale or possession of a controlled substance. drug 

paraphernalia or marihuana under Chapter 481. Health and Safety Code: 
(5) the possession of any of the weapons or devices listed under 

Sections 46.01(1).(14) or Section 46.01(16) Penal Code- or 
(6) conduct that may constitute a criminal offense under 

Section 71.02 Penal Code. 
(b) A person who makes a notification under this section shall include 

the name and address of each student the person believes may have 
participated in the activity. 

(cl A notification is not required under Subsection (al if the person 
reasonably believes that the activity does not constitute a criminal offense. 

(d) The principal of a public or private primary or secondary school may 
designate a school employee who is under the supervision of the principal to 
make the reports required by this section. 

(e) The person who makes the notification reauired under Subsection (a) 
shall also notify each instructional or support employee of the school who has 
regular contact with a student whose conduct is the subject of the notice. 

(f) A person is not liable for civil damages for reporting in good faith as 
required by this section. 
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Sec. 37.021. REPORT OF DRUG OFFENSES· LIABILITY. A teacher. 
school administrator. or school employee is not liable for cjyjl damaaes for 
reportina to a school administrator or aovernmental authority. jn the exercise 
of professional judiment within the scope of the teacher's. adrnjnistrator 1s. or 
employee's duties a student whom the teacher suspects of usina. possessing. 
or se!!jne. on school property: 

(1) marihuana or a controlled substance as defined by Chapter 481. 
Health and Safety Code: 

(2) a dan~erous drug. as defined by Chapter 483 Health and 
Safety Code; 

(3) an abusable elue or aerosol paint as defined by Chapter 485. 
Health and Safely Code. or a volatile chemical. as listed in Chapier 484. 
Health and Safety Code. if the substance is used or sold for the purpose of 
inhaling its fumes or vapors; or 

(4) an alcoholic beverage as defined by Sectjon 1.04. Alcoholic 
Beverage Code. 

Sec. 37.022. DESTRUCTION OF CERTAIN RECORDS. Information 
receiyed by a school district under Article 15.27 Code of Criminal Procedure. 
may not be attached to the permanent academic file of the student who is the 
subject of the report. The school district shall destroy the information at the 
end of the school year in which the reporl was filed. 

Sec. 37.023. INFORMATION FOR EDUCATORS. Each school district 
shall provide each teacher and administrator wjth a copy of the local policy 
relating to this subchapler. 

(See. 39.881. STUDENT CODE OF CONDUCT. (a) Eoeh school 
disttiet sltall, with the ad•iee of its di..,hiet le,el eo1111nittcc estn:blishcd undc1 
Section 11.251, and jointl), as app1op1iate, nith the juvenile boa1d of caelt 
eountJ in which the disli iet is loca1ed, adopt ll student code of conduct fut t1•e 
dist1ict. In addition to establishing staada1ds fut student conduct, the student 
code of conduct 111ust. 

[ (1) specify the cit ct11nstances, in acco1 dance n ith this su bchapter, 
thtdct "hich a sta:dent n1ay be 1e111oued £10111 a class1oon1, ca111p0:s, or 
altetnative education p1og1an1, 

[(2) oa:tline the 1esponsibilities of each juvenile boa1d concc11ting 
the establislunent and ope1ation of a ju~enile justice alte111ative education 
p1og1a111 t111der Section 37.811, 

[(3) define the conditions on paytttents f:to111 the dishict to each 
juvenile boa1d, 

[(4) specify conditions that authorize 01 1cquitc a ptincipal 01 othc1 
app1op1iatc ad1ninist1ato1 to hansfer a student to an alte111ative education 
prog1a1n, and 

((5) otttlinc conditions undet nhieh A student tnay be suspended: as 
pto~ided by Section 37.805 01 expelled as p1ovidcd b) Section 37.007. 

[(b) i\: tcachet with knonlcdge that a sta:dcnt has ~iolated the student 
code of conduct shall file with the school principal 01 the othet apptopriate 
adtninisttatot a w1itten tcpott, not to exceed one page, d:ocu1nc11ting the 
~iolation. The paineipal 01 the othe1 apf'tOp1iate ad111inist1ato1 shall, not later 
than 24 hou1.; aftet teeeipt of a 1eport f:tont ll teache1, send a eopJ of the 1cport 
to the student's patents 01 guatdians. 
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[(e) Each school dishict shall adopt a stt1dc11t code of conduct as teqnired 
by this section not Jate1 than Scptc111bc1 1, 1996. This sttbscction expites 
Scptc1nbe1 1, 1997. 

(See. 37 .082. REP..10'\lAL BY TEACIJER. (a) A teachc1 111ay send 
a stttdent to the pt incipaI1s office to 1naintain cffceti" c discipline in the 
elass100111. The principal shall tespond by cn1plo1ing app1op1iate discipline 
n1anage111ent tcehniqttes consistent with the stttdcnt code of eoadttet adopted 
nndet Section 37.001. 

[(b) 1\ teaehct tilttJ rernove f101n class a ::nndcnt. 
[(1) who has been dcetunentcd by the teachc1 to 1cpeatedly intc1fc1e 

with the teaehct'3 ability to co111111ttnieate effeeti '1 cly n itlt tl1e students in the 
class 01 n ith the ability of the stttdent's elassa1atcs to lea1n, or 

[ (2) n hose beha ~ io1 the tcache1 detc11nincs is so tt111 ttly, dist ttpti v e, 
01 abttsi•e that it seriottsl1 i11terfc1cs nith the lcache1's ability to 
co111n1ttnicate effccti•cly nith the stttdents in the class 01 with the abi1ity of 
the stttdent's elass111atcs to lea111. 

[(c) If a teaehe1 rerno•cs a stttdent f101n class ttnder Sttbscction (b), the 
ptineipal naay plsee the 5lttdettt into snothc1 approp1iate class1oon1, into in 
5thool sttspensioa, 01 into an alte1nati•c edttcation p1og1a1n as pto•ided by 
Section 37.088. The ptincipal 1nay not 1ettt111 the stttdcnt to that tcachct's 
clas5 withottt the tcachc1's consent unlcs5 the connnittcc establi.~hed u11dc1 
Section 37.883 dctc11nines that sttch placerneat is the best 01 only alte111ati•c 
a~ailnble. The tc1111s of the 1e111oval rnay ptohibit the stttdcnt f:ao111 attending 
01 patticipating in school spo11so1cd or 5ehool 1elatcd acti•ity. 

[ (d) i'\ teachct shall 1 c1110 ~ e ft otn el ass and send to the p1 incipal £01 
placcrncnt in an altc111atiwe edttcatioa p1og1a111 or fut cxpttlsion, as 
app1op1iate, a student nho engages in conduct desc1ibed undct 
Section 37.BB6 01 37.BB?. The stL1dent 111ay nor be 1cru1ncd to that teacltc1's 
class nithout the teache1's co113ent unle33 the connnittee establi3hed undct 
Section 37.803 dete11nines that such placc1ncnt is the be3t 01 only 
alte1natiYt available. 

[Sec. 37 .883. PLACEht:EP'tfT RE,'IE1l/ C01'it:ht:ITTEE. (a) Each school 
shall C3t&bli3h a tluec 111cn1be1 eo1n1nittee to dcte1ntine plaeenient of a stttdent 
when a teacher 1cfttse3 the 1ettt1n of a student to the teachct's class and 11u1ke 
reconnnendations to the dishict 1cga1diug tcadntission of expelled stttdcnts. 
hlcn1be1s shall be appointed a3 follows. 

[(1) the cn:1npt1s fn:cttlty shall choose too teaehet3 to set'' a3 
1nentbc13 and one tcache1 to se1 Yt as an alte1aate 111c111bc1, and 

((2) the principal shall choose one nicn1be1 f1on1 the ptofessional 
staff of a ca1npt1s. 

[(b) The tcaehe1 1cfusing to 1ead1nit the stttdent 111ay not set Ye on 
the conunittce. 

[Sec. 39.004. PLACEMEN'f OF S'fUBEll'fS Wl'fll BISABILl'f!ES. 
The placenteat of a student with a d:isability who 1cceives 3peeial cdttcation 
:Jet ;dccs 1nay be 1nade only by a duly constitttted ad1nission, tt•icw, and 
dis1nissal eonunittec. 1\ stttdent with a disability who 1eeeiYtS special 
edttcation scr 11ices 1nay not be placed in altctnative education ptograms solely 
fot educational purposes if the stttdent docs not also 1neet the c1ite1 ia for 
alte1aatiYe placc1ncnt in Section 3i'.086(a) 01 39.007(a). 
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[See. 37.885. SUSPEP~SION. (a) The principal 01 othet appropt_iate 
ad1ninishato1 rna) sttspcnd a student ~ho engages in conduct for nhieh the 
student ntay be placed in an altcrnali¥t education prog1n111 ttnder 
this 3abchapter. 

[(b) A suspension undct this section 1nay not exceed th1cc school days. 
[Sec. 37.086. RE~101iAL FOR CERT1\IPJ COPJDUCT. (a) Except as 

pr6vidcd by Section 37.887(a)(3), a student shall be 1en1ovcd f101n class and 
placed in an nlte111ativc education p1og1a1n as ptovided bj Section 37.088 if 
the student engages in: conduct punishable tts a felony, 01 conunit3 the 
folloning on school ptopctlj 01 while attending a school sponsotcd or 
sehool 1elated activity on 01 off of school propert). 

[(1) engages in conduct that contains the ele111ents af the offense of 
assault unde1 Sectian 22.Sl(a)(l), Penal Cade, at tc1101istic th1eat under 
Section 22.87, Penal Code, 

((2) sells, gives, 01 delive1s to another petson 01 possesses or uses or 
is undet the influence of. 

[(141:) n1a1ihuana 01 a conholled substance, as defined by 
Chaplet 481, Ilealth and SafelJ Code, 01 by 21 U.S.€. Section 881 ct seq., or 

[(B) a dangerous drug, a3 defined bj Chapter 483, IEealtlt artd 
Safety Code, 

[(3) sells, gives, 01 delivc1s ta anothe1 petson an alcoholic beve1age, 
as defined by Section 1.04, 1\lcoholic Beve1age Code, coa1ntits a se1ious act 
01 offense ~~ ltile undct the influence of alcohol, 01 possesses, uses, 01 is under 
the influence of an alcoholic beverage, 

[(4) engages in conduct that contains the clen1ent!1l af an 
offense 1clating to abttsable gltte 01 aerosol paint under 
Sectians 485.031 tluaugh 485.835, Ilealth and Safety Code, at telating to 
Y olatilc chc111ieal.\ ttnder Chapte1 484, Ilealth and Safety Code, 01 

[(5) engages in canduct that cantains the elc1ncnts af the affcase of 
pttblic lewdness unde1 Section 21.07, Penal Code, 01 indecent exposu1c under 
Section 21.08, Penal Code. 

[(b) Except as ptovided by Section 37.807(c), a student shall be rcnH'>ved 
ft otn class and placed in an altet nati' e education pt og1 a1n unde1 
Section 37 .808 if the student engages ia eondttct that contains the clernents of 
the offense of 1etaliation undet Section 36.06, Penal Code, against any 
school en1ployee. 

[(c) The te1111s of a plaeentent undet this section 111ust prohibit the 
student £10111 attending 01 pattieipating in a school sponso1ed or 
school related acti v ily. 

[See. 37.887. EJ(PULSION FOR SERIOUS OFFENSES. (•) A •ludent 
shall be expelled f:ton1 a school if the student, on school ptopett) 01 nhile 
attending a school sponsoted 01 schaol related actieity on 01 off of 
school p1opc1 ty. 

[(1) uses, exhibits, 01 possesses. 
[(1\) a fitea11n as defined by Section 46.81(3), Penal Code, 
[(D) lUl illegal knife as defined by Section 46.01(6), Penal 

Code, 01 by local policy, 
[(C) a club as defined by Section 46.01(1), Penal Code, 01 
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[(D) a nenpon listed as a ptohibitcd neapon ttndet 
Section 46.85, Penni Code, 

[(2) engages in conduct that contains the elentcnts of the offense of. 
[(1\) aggravated assattlt undtt Section 22.02, Penal Code, 

sexual assattlt unde1 Section 22.811, Penal Code, 01 agg1a1; atcd sexual assault 
undct Section 22.821, Penal Code, 

[(B) atson undc1 Section 28.02, Penal Code, 
[(C) mtttder ttndct Section 19.82, Penal Code, capital 111u1dc1 

undc1 Section 19.83, Penal Code, 01 e1izninal altc111pt, ttnde1 Section 15.81, 
Penal Code, to eonunit 111tt1de1 or enpital nundcr, 

((D) indecency with a child undct Section 21.11, Penal 
Code, at 

by 28 U.S.C. Section 2891, 1nay rnodify the length of the expulsion in the case 
of an individual student, and 

((2) the dish iet 01 othe1 loeal educational agency 111ay provide 
educational se1 vice.~ to the expelled student in an alte111ati ~ e education 
p1og1a1n as p1ovidcd b) Section 37.008. 

[(c) Each school distJict shall tcpent to the ngeney the 11d1nbc1 of students 
expelled under Sttbsection (d) each ycat, the 11a111es of the schools f10111 nhieh 
the stttdents tue expelled, and the types of weapons involved. 

[(f) A stttdent nho engages in conduct that contains the elctnents of the 
offense of crhninal 111isehief ttnder Section 28.03, Penal Code, 111ay be 
expelled at the dish ict's discretion if the eondttet is pttnishable as a felony 
unde1 that section. The student shall be 1efe11cd to the authotized officct l'>f 
the jttvcnile cotttt 1cga1dlcs5 of nhethe1 the stddent is expelled. 

[(g) 2'1 school dishict shall info11n each teaehct of the conduct of 
a stl1deat who has engaged in any w iolation listed in this section. A teacher 
shall keep the info1111ation received in this subsection confidential. The State 
Boatd for Edttcatot Ce1tification ill&) 1evokc or suspend the certification of 
a teachct who intentionally v iolatcs this sttbscction. 
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[Sec. 37 .888. ALTERPtATIVE EDUCATIOPl PROGR1\P\:IS. (a) Each 
school district shall p10¥ide an altc1native education p1og1n111 that. 

((1) is ptovided in a setting othe1 than a studeat'3 1cgula1 class100111, 
[(2) is located on 01 off of a 1cgula1 school catnpus, 
[ (3) pt o ~ides fut the students n ho at c assigned to the alt ct nati., e 

education p1og1an1 to be septnatcd ftont stttdcnts nho are not a5signed to 
the p1og1a1n, 

((4) focuses on English langttage tuts, 1nathen1aties, scieaee, histo1y, 
and self discipline, 

[(5) ptovidcs fut students' educational and behavio1al needs, and 
[(6) ptovides supet vision and counseling. 

[(b) ltn nltc1nativc education p1og1a111 at&) ptovide far a studeaes 
h ans fez to. 

[(1) a diffetcnt ca111pt1s, 
[(2) a school co111111t1nity guidance eentet, 01 
[(3) a eonununity based tlltctnatiwe school. 

[(e) }\::n off earnpus alternatiwc edueatioti p1og1a1n is not st1bject to 
a 1equiten1ent i1nposed by this title, othe1 than a lindtation 011 liability, 
a 1epo1ting reqttitcn1cnl, 01 a 1cquire111cnt itnposed by this chapter 01 by 
Chaplet 39. 

[ (d) A school dish ict 111ay pt o v ide an alte1 native cdttcation pt ogr arn 
jointly with 011e 01 11101e othct distticts. 

[(c) Each school disttict shall coopctate with go1;c1n111cnt agencies and 
co1n1ntt11ity 01gani:latioas that p1ovide sctvices in the dist1ict to studeats 
placed in an altct nati" e edttcation pt ogt arn. 

[(f) lt stttdcnt 1en1o•ed to an altctnatiwe education p1og1a111 is cottnted in 
coinputing the av et age daily attendance of students in the dishict fot the 
stttdent 1s titne in actnal attendance in the p1og1ant. 

[(g) A school district shall allocate to an altetnativc education p1og1a111 
the sa111c cxpcnditutc pct student attending the alternative education p1og1an1, 
inclttding federal, state, and local fnnds, that nottld be allocated to the 
stttdent's school if the stttdent ~etc attending the student 1s 1egulatlj assigned 
cdncation prog1a111, including a special education p1og1ant. 

[(h) A school disttict n1ay not place a student, othet tha11 a student 
suspended as p101dded undet Section 37.005 01 expelled as paoYided tinder 
Section 37.007, in an ttnsuper•ised setting as a 1esult of conduct for nhich 
a student niay be placed in an alte1native education p1og1arn. 

[(i) On teqttest of a school dishict, a regional education sea,. ice ce11te1 
n1ay pt o v ide to the dish icl info11nation on de,. eloping an alter nati • e 
education ptograrn that takes into considc1atio11 the dist1iet's size, ncalth, and 
existing facilities in dcte1n1ining the progratn best sttited to the disttict. 

[U) If a student placed in an altetnativc edttcation p1ogran1 c111olls in 
anothet school disttict before the expitation of the period of placc1ncnt, the 
boatd of trustees of the disttict 1eqttiting the plaeen1ent shall ptovide to the 
disttict in ftltich the student cntolls, at the satne ti111e other 1eco1ds of the 
student ate pto•idcd, a copy of the plaee1nent 01det. The district in nhieh the 
student ernolls 111ay continue the altc1nati•c cdtteation ptograrl'l placernent 
ttnde1 the tetnts of the 01dc1 01 n1ay allow the student to attend tegula1 classes 
without eontpleting the petiod of plaee1nent. 
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[(k) 2*1 p1og1an:t of educational and support sci vices n1ay be ptovided to 
8 stttdcnt and the student's ptucnts when the offense in• ol; es dtttgs 01 alcohol 
as specified undct Section 37.086 01 37.887. 

(Sec. 37.089. IIE2t1RIPIG, RE\'IEW. (a) Plot later than the thitd class 
day aftct the day 011 which a student is tcmo;cd ftont class undct 
Section 37.082(b) 01 (d), the school ptincipal shall schedule a hea1iag an1ong 
the ptineipal or the p1incipal's designce, a pll1cnt or gua1dian of the stttdent, 
the teaehc1 1e1no;:ing the 3tt:tdent ftont class, and the stttdent. The st1:1de11t niAJ 
not be 1ctu111cd to the 1egula1 class100111 pending the heating. Following the 
hearing, and whethc1 01 not each 1cqttested pe1son is in attendance aftei valid 
attentpts to 1eqtthe the petson's attendance, the p1i11eipal shall 01de1 the 
place111c11t of the stttdent as ptovided by Section 37.882 fo1 a pe1iod consistent 
nith the student code of cortdttct. 

[(b) If a student's plaee111e11t in an alte111ative education p1og1an1 is t6 
extend beyond the end of the next g1ading pe1iod, a stttdent's parent 01 
gttardian is entitled to notice of and au oppottunity to pa1ticipate in 
a ptoceeding befo1e the boa1d of t1 us tees of the school dishict or the boa1d's 
designee, as p1ovided by policy of the boa1d of hustees of the dist1iet. Any 
decision of the boatd 01 the boat d's designec ttnde1 this subsection is final and 
naay not be appealed. 

[(c) Befo1e it 1nay place a student in an alte1native education p1og1a1n :fo1 
a pe1iod that extends beyond the cad of the school yetu, the board 01 the 
boa1d's designec ntust detc1111ine that. 

((1) the student's p1csence in the 1egttla1 elass1001u p1og1arn 01 at the 
student's 1egula1 ca111pus present:~ tt dttnge1 of physical httttn to the student 01 
to anothe1 indi•iduttl, 01 

((2) the student has engaged in se1ious 01 persistent ntisbeha'1io1 that 
violates the dist1iet's :student code of conduct. 

[(d) The boatd 01 the boatd'• designec •hall set • te1111 for 
a student's plaecn1ent in an alte111ative edtteatio11 p1og1an1 b11de1 
Section 37.802 01 37.886. 

[(e) 1\ Slbdcnt placed in an alte111ati¥e edtteation p1og1a111 badet 
Section 37.882 01 37.886 shall be p1ovieled a revien of the stuelcnt's statbs by 
the boatd's dcsignee at intct_vals not to exceed 120 dajs. 1\t the te~ien, the 
student 01 the student's patent 01 gua1dian 1nust be giYen the oppottuaity to 
p1cscnt a1gu1nents foi the student's 1ctu111 to the 1cgula1 class1oon1 61 ea111pus. 
The student nta)' not be 1ctu1ned to the class1c<tnt of the teacher who 1e1110• ed 
the student nithout that teachct's coa5ent. T:b:e tettc:b:ct nta)' not be coe1ccd 
to COii5Cllt. 

[(f) Befo1e a 5tudent ntay be expelled unde1 Section 37.887, the boa1d 01 
the boa1d's de5ignee 1nust p1ovidc the :student a hcttting at which the student 
is affo1 ded app1op1 iatc dtte pt ocess as 1 equir cd by the fcdet al constitution and 
nhich the student's parent 01 gua1dian is invited, in w1iting, to attend. At the 
heating, the student 111ust be 1cp1esentcd by the student's patent or gua1dian 01 

anothe1 adult oho can ptoYide guidance to the student and nho is not an 
ctnploy cc of the school distt ict. If the decision to expel A student is atadc bj 
the boAtd's designce, the decision ntay be appealed to the boa1d. The decision 
of the botttd 1nay be appealed by trial de nouo to a di:sttict coutt of the county 
in ~hieh the school disttict's central ad111inisliativc office is located. 
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[(g) The botnd 01 the boat d's dcsignee shall deli' e1 to the student and the 
student's patent 01 guatdian a copy of the 01dc1 placing the student in an 
alternative education prog1a111 ttndct Section 37.802 01 37.886 01 expelling 
the student undet Section 37.887. 

((h) 1'tftc1 a school disttict notifies the }'llttnts 01 gttatdiaas of a student 
that the student has been expelled, the patent 01 gnatdian shall pto•ide 
adeqttate sttpct vision of the student during the pc1 iod of expulsion. 

(Sec. 37.818. COURT IPl\'OL\'EJtlEPlT. (a) PJot later than the second 
business day aftct the date a hea1ing is held uadet Section 37.889, the boatd 
of hustccs of a school disttict 01 the bot11d's designec shall deli vet ll copy of 
the 01de1 placing a student· in ttn altctnativc education p1og181n ttnde1 
Section 37.886 01 expeHing a student ttndet Section 37.887 and 811) 
info1111ation tcqttired ttndet Section 52.84, Fantil) Code, to the authotized 
officct of the ju v cnile eou1 tin the county in ""hich the student 1esides. Except 
as pto\iided by Subsection (b), the officet 1118J deterntine nhethet. 

[(1) a petition should be filed alleging that the stttdent is in need of 
supe1 e ision 01 has engaged in delinquent conduct, 01 

[(2) the student shottld be tefe11ed to an app1oraiatc state agency. 
[{b) If a student is expelled under Section 37.887(b), the boa1d or its 

dcsignee shall 1cfcr the student to the autho1ized offiee1 of thcjuve11ile cou1t 
fat app1op1iate ptoeeedings under Title 3, Far11ilj Code. 

[(c) Unless the jt1\tnile bo81d fo1 the county in vvhich the dishiet's 
ccnttal ttdtninisttative office is located has e11te1cd into a 1ne11101andu111 of 
unde1standing with the disttict's board of ttustees concerning the juvenile 
ptobation dcpa1trnent's tole in super vising and ptovidiug othet suppott 
set vices fo1 students in altetnati•c edttcation p1og1an1s, a cott1t 1nay not 01de1 
a student expelled unde1 Section 37.887 to attend a 1egula1 classzoont, 
a regt1la1 ca1nptts, or 8 school dishict alte1native education prog1a111 as 
a condition of ptobation. 

[(d) Unless the jtt•cnilc bontd fot the count) in which the dist1ict'3 
cenh81 ndrri:inistrati ve office is located has enteted into a 111e1no1a11dun1 of 
ttndc1sta11ding as desc1ibed by Subsection (e), if a eotnt 01dc1s a student to 
ttttcad an alter nati 11 c education pr ogt a111 as a condition of pt obation once 
dating a school )C&t and the stttdent is 1cfe11cd to jttvettilc cotttl again dttting 
that school year, the juvenile coutt 1nay not otdet the stttdcnt to attend an 
altetnati v e education prog1 ant in a dish ict n ithout the dish ict's consent until 
the stttdcnt has sttccessfullj cotnpletcd ans sentencing reqt1itc111ents the 
cottrt intposcs. 

[(e) J'\:ny placcanent in an altctnative education p1og1a1n by a court undet 
this &ection ntust ptohibit the student f1on1 attending 01 patticipatiag in 
school sponsotcd 01 school 1elated acti • ities. 

[(£) If a student is expelled undet Section 37.887, on the rceoauncndation 
of the connniltec established undet Section 37.003 01 on its own initiative, 
a disttiet 1nay 1cadmit the stttdent while the student is co111pleting an) cou1t 
disposition 1equitc1nents the coutt hnposes. Afte1 the student has 
successfullj completed an) cou1t disposition 1eqtii1en1ents the cot11t hnposcs, 
if the stttdeat 1neets the 1equire1nents fot ad1nissio11 into the pttblie schools 
established by this title, a dist1ict 111ay not 1eft1se to adtnit the stttdcnt, bttt the 
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disttiet tft8) place the student in the altc111atiYe education p1og1a111. 
PJotnithstanding Section 37.802(d), the student nt&) not be tettnned to the 
classtoorn of the tcachct undct whose supct vision the offen&e oeetuted 
nithout that teacher's consent. The teaehct tn&J not be coetccd to consent. 

[(g) If an expelled stttdcnt entolls in anothet school dishict, the bon1d of 
h ustees of the disttict that expelled the student shall pt o" idc to the distt ict in 
which the student entolls, at the saint ti111c othct 1eeo1ds of the student ate 
ptotddcd, a cop] of the cxpnlsion otder and the 1efe11al to the autho1izcd 
office• of the ju•enilc coutt. 

[(h) A person is not liable in tiYil da1nagcs fut a 1cfc11al toju•cnilc cotut 
as 1cqui1 ed b) this section. 

(Sec. 37.911. JU1t'EPJILE JUSTICE lrLTERPJATIVE EDUC16tTIOPt 
PROGRAhf. (a) The juvenile boa1d of a eottnt) with a population g1eatc1 
than 125,008 shall develop a juvenile justice allernati¥t educafioa p1ogra111, 
snbjeet to the apptov&l of the Texas Jb•enile P1obation Connnissiou. 
The ju•enile board of a con1tt) nith a population of 125,000 01 less tna) 
de v clop a ju• enile j bstice alt et anti v e education p• 051 ant. A j b t enile 
justice altetnati¥e edbtatioa p1ogra111 in a county nith a population 
of 125,080 01 less. 

[(1) is not 1eqbited to be apptoved by the Texas Jtt¥enile Ptobation 
Conunissioa, and 

((2) is not subject to Subsection (c), (d), (f), at (g). 
[(b) If a student is fot1nd to have engaged in condbet dese1ibed b) 

Section 37 .907 and the student is found by a ju" cnile court to have engaged in 
delinquent conduct t1ncie1 Title 3, Faatil) Cude, the ju' cnile co tut shall. 

[(1) 1equite the juvetlile jttstice altc111ative education p1og1an1 in the 
county in which the conduct occu11eci to p1o;;idc educational services to the 
student, and 

[(2) otdet the student to attend the p1og1a1n fton1 the date 
of adjudication. 

[(c) A juvenile justice altetrtati•c education p1og1a111 shall adopt 
a student code of conduct in accordance nith Section 37.001. 

[(d) 1\ jtt•enile justice altetnativc education p1og1a111 111ust foctts on 
English language at ts, 111athc1natics, science, his tot y, and self discipline. 
Each p1ug1aa1 shall ad111iniste1 asscssrncnt instttnncri:ts under Subchapte1 B, 
Chaplet 39, and sh&ll offer a high school equivalcncy p1og1an1. 

[(c) A ju Y enile j ttstice alternati we education p1og1 aa1 1naJ be pto" idcd in 
a facility owned by a school dishict. A school disttict n1ay ptovidc personnel 
and scr vices fat a ju v cnilc j ttsticc alte1 nati v c education p1og1 ant undct 
a contract with the juvenile boazd. 

[(f) A jttvcnile justice altctnativc education p1og1a111 tnust opc1atc 
•t le••!. 

((1) se;;cn hours per day, and 
((2) 180 days pe1 ycax. 

[(g) A juvenile justice altctnativc education p1og1an1 shall be subject to 
a ntittcn operating policy developed by the local juvenile jnsticc boatd and 
subn1itted to the Texas Juvenile Ptobation Connnission fo1 1c¥icn and 
co1n1ncnt. A ju•cnilc justice altc1native education p1og1a1n is not subject to 
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a 1equhcn1ent iraposcd by this title, othc1 than a 1cpo1ting 1equirc1ncnt 01 
a 1cquircn1cnt i1nposcd by this chapte1 01 by Chapte1 39. 

[(It) Pot pu1poses of accountability uadct Chaptct 39 and the Fottndation 
School Progt a111, a stttdcnt c111olled i11 a jtt" enilc justice altet native edtteation 
p1og1a111 is 1epo1tcd as if the student wctc entollcd at the student's assigned 
carnptts in the stttdcnt's 1cgttla1ly assigned cducntion p1og1a1n, including 
a special edncatio11 p1og1a111. 

[(i) lt student tra113fc11cd to a ju¥taile justice altc111ative edt1etttion 
p1og1a1n 111ttst participate in the p1og1a111 fo1 the full petiod 01dcrcd bj the 
juvenile cotnt tntlcss the student\~ school disttict ag1ees to accept the student 
before the date 01de1ed by the jttvenilc cotut. The jtt•cnilc cotut nuty not 
01 dct a pet iod of tt an3fet ttndc1 this section that exceeds the tct 111 of an) 
p1obtttion 01dc1cd by the jttTcnile eo111t. 

[(j) A jttvenile botnd in a eottnty oith tt popttltttion g1eatc1 
than 125,088 shall establish a j11veaile j11stiec alte111atiTc edacation p1og1an1 
not later than Septe1nbc1 1, 1996. 2\ student who engages in cond11ct 
desc1ibed by Section 37.807 before the date on nhieh a j11ve11ile jttsticc 
ttlternativc education p1og1an1 fot the eottnty in which the student resides 
begins opc1 atio11 shall be expelled fot a pc• iod not to exceed one year. This 
subsection expites Septe1nbe1 1, 1997. 

[See. 37.812. FUNDING OF JUYEPHLE JUSTICE ALTERNATIVE 
EDUC,\TIOt:f PROGRAhfS. (a) The school distiict in nhieh a .11tHdent j3 

cn1olled on the date a juvenile coH1t 01dc1s the student to attend a: juvenile 
jttstice alte1nati~e education p1og1an1 3hall t1ansfc1 to the jttvenilc boa1d in 
charge of tlte ju vcnile justice a:ltcrntttive edt'Jcation p1og1a111 fo1 the portion of 
the school year for nhieh the ju'1t11ilc jH:stice altc111atiYt edt'Jtation p1ogran1 
provides educational sci vices fund! eqHal to the district'! ttvctage pct stt'Jdcnt 
expenditure in altetnati•c edHeatioa p1og1a1ns 11nde1 Section 37.088. 

[ (b) Funds t ccci v ed under this section rnust be expended on j ti v enile 
j ttstice alternati • e education p1og1a1ns. 

[(e) The Office of State Fcdc1ttl Relations shall assist a local juvenile 
p1obtttion dcpa1hncnt in identifying additional state 01 fedctal fHads to a!Jist 
local jH•tnilc probation depa1ttnc11t! condt'Jctiag educational or job training 
p1og1a111s within jHvettile justice altc1aativc cdtteatioa ptogratns. 

[See. 37.813. COORDINATION BETWEEN SCHOOL DISTRICTS 
2\P:fD JU\'Et:fILE 801\:RDS. The board of ttustees of the school dishict 01 the 
boa1d's dcsigncc shall at the call of the president of the boatd of ttttstces 
tcgularly tncet with the ju•enilc boa1d fot the county in which the disttiet's 
ee11t1al ad111inist1ative office is located 01 the jttvenilc board 1s designcc 
eonce1aiag supet vision and 1chabilitati¥e set ¥ices ttpprop1iate fot expelled 
!tt'Jdcnts and students assigned to alte1native edttcation p1og1a111s. ftflattc1s for 
di!cussion shall include se1~ice by ptobation offiec1s at the altetuative 
edt'Jcation p1og1a111 site, 1cc1 uit111ent o.f "oluatce1 ! to sea v e as 1ncnto1 s and 
ptovide ttttoting services, and cootdination with othet social 
sci vice agencies. 

[See. 37.814. COURT RELATED CIIILDREPI LIAISON OFFICERS. 
Each school disttiet shall appoint at leaJt 011c cdt'Jcatot to act as liaison offiect 
£01 cou1t related ehildten who a1e e11101led in the di!t1iet. The liai!on officet 



FRIDAY, MAY 30, 1997 3989 

shall p1ovidc counselling and set vices £01 each cot11t 1elated child and the 
child's pa1cnts to establish 01 reestablish 1101null attendance and p1ogrcss of 
the child in the school. 

[See. 37.015. REPORTS TO LOCltL Lli\V EtlFORCEf\ilEtlT, 
LI1\BILITY. (a) The principal of a public 01 ptivatc p1i111a1y 01 sccondaty 
school, 01 a pc1son designated by the ptincipal ttndet Subsection (d), shall 
notify an) school disttiet police depa1hncnt and the police dcpt11t1nent of the 
111unicipalilJ in which the school is located 01, if the school is not in 
a 1nanieipality, the shctiff of the coanty in which the school is located if the 
pt incipal has 1 easonablc gt ottnds to belie Ye that any of the follo n ing 
acti•:itics oectu in school, on school ptopcttJ, 01 at a school sponso1cd 01 
school 1elatcd aeti v ity oa 01 off school propet ty, n hethet ot not the aetiv ity is 
inecstigated by school security offiee1s. 

[(l) conduct that ntaJ constittlte a11 offense Ji5ted ttndet Section 8(c), 
1\1ticle 42.18, Code of Cthninal P1ocedttte, 

[(2) deadly condttet ti11de1 Section 22.85, Penal Code, 
[(3) a te1101istie tlneat ttndet Section 22.07, Penal Code, 
[(4) the ttse, sale, 01 possession of a co11holled sttbstance, d1ug 

pa1aphe111alia, or ma1ihua11a ttndet Chaplet 481, Ilcalth and Safety Code, 
[(5) the possession of any of the weapons 01 devices listed undet 

Sections 46.81(1) (14) 01 Section 46.01(16), Penal Code, ot 
[(6) condttct that ntay eonstitttte a e1itni11al offense undet 

Section 71.82, Penal Code. 
[(b) 1\ pc1son nho makes a notification undc1 this section shall inelttdc 

the nante and add1ess of each student the pc1son believes 111ay have 
pat tieipated in the aeti v ity. 

[(e) 1\ notification is not tequited ttndet Subsection (a) if the pctson 
tcasonablJ believes that the activity docs not eonstitttte a crin:tinal offense. 

[ (d) 'fhc pa iucipal of a public 01 pt iv ate pt hnat y 01 sccondat y school ntay 
designate a school entployee nho is t111de1 the :super ~ision of the ptincipal to 
atake the 1e:potts tequited by thi:s section. 

[(e) The t"·'•;;>vu n:lto n1akcs the notification 1equitcd ttndct 
Sttbsection (a) shall also notify each instructional 01 suppot t entploy cc of the 
school who ha:s 1cgula1 contact with a :student nho:se conduct is the subject of 
the notice. 

[(f) 2\ pctson is not liable in cit ii datnages fot tepo1ting in good faith as 
1equited by this section. 

[Sec. 37.816. REPOR'F OF DRUG OFFENSES, LIABILI'FY. A teoeht1, 
school ad1ninist1ato1, 01 school c1nployce is not liable in civil dan1age:s fut 
1epo1ting to a school ad111inist1ato1 01 govc1n1ncntal authotity, in the exe1cise 
of p1 ofcssional j udg1nent .., ithin the scope of the teaehet 's, ad111inish a tor's, ot 
employ cc's dttties, a student whorn the teachet sttspects of u:siug, passing, ot 
selling, on school p1ope1ty. 

((1) 111a1ihttana 01 a eontaollcd sttbstanee, as defined by Chaplet 481, 
Health and Safe!) Code, 

[(2) a dangetous drttg, as defined by Chapte1 483, Ilealth and 
Safety Code, 

[(3) an abnsablc glue 01 ae1osol paint, as defined by Chapte1 485, 
Ilealth and Safety Code, 01 a •olatilc cheniical, as listed in Chaplet 484, 
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Ilcalth and Safety Code, if the substance is used 01 sold for th:c ptuposc of 
inhaling its funacs or 11 apors, 01 

[(41 an alcoholic bcve1agc, as defined by Section 1.84, 1'\:leoholie 
Bevetagc Code. 

[Sec. 37.017. DESTRUCTIOPl OF CERT1\IPi RECORDS. lnformation 
1ccci~cd bj a school district ttnde1A1ticle15.27, Code of C1i1ninal P1oeedu1c, 
1nay not be attached to the pcrrnancnt acadcaiic file of the student nho is the 
subject of the 1cpo1t. The school disttict shall dcslioy the info1111ation at the 
end of the schoal JC&r in nhieh the 1cpo1t nus filed. 

[Sec. 37.018. l?:lFOR1'1A'fIOPJ FOR EDUC1\TORS. Each school dishict 
shall p1ovide each teacher nnd ttd1ninishato1 nith a copy of this subchaptcr 
and nith a copy of the local policy relating to this sttbehapte1. 

[Sec. 37.019. EMERGENCY PLACEMENT OR EJEPULSION. (a} This 
st1bchapte1 docs not ptcvent the ptincipal 01 the ptineipal's designcc ftom 
01de1ing the ittttncdiate placcincnt of a student in the altetnative p1og1a111 if 
the p1iaeipal 01 the principal's dcsignee 1caso11ably believes the stttdcnt's 
behaviot is so tunuly, dis1t1ptivc, or abusive that it seriously inte1fe1es with 
a teache1's ability to eo1n111unieate effectively nith the students in a elass, 
with the ability of the studenes classtnates to leatn, 01 nith the ope1ation of 
school 01 a school sponsot ed activity. 

[(b) This subchaptet docs not prevent the principal 01 the ptincipal's 
desigaee ftotn otderiag the irrnnediatc expulsion of a Atudcnt if the principal 
01 the pt incipal's designee 1 ea.-.011ablj belie v cs that action is neeessar y to 
ptotect pctsons 01 p1ope1ty ftona itnmincnt ha11n. 

[(c) }tt the tin1e of an c111crgcncy plaecrnent 01 expulsion, the student 
shall be given otal notice of the 1eason for the action. \\'ithin a teasonable 
thne afte1 the e1ne1gcncy placernent 01 expulsio!l, the stttdent shall be 
aecotdcd the appropriate due process a.-. requited t111de1 Section 37.009. If the 
student subject to the cn1c1genc' place1ncat 01 cxpul.-.ion is a student "'1ith 
disabilities nho tccci~es special education set Tices, the tc1111 of the stttdent's 
en1e1gcncy placernent 01 expulsion is subject to the 1cquite111cuts of20 U.S.C. 
Section 141Stc)(3) and 34 CPR 300.513. 

[(d) 1\ ptincipal 01 ptincipaPs designce is not liable in civil datnagcs fo1 
an eu1e1gency plaeetnent undet this section.] 

SECTION 2. Section 25.00l(d), Education Code, is amended to read 
as follows: 

(d) For a person under the age of 18 years to establish a residence for the 
purpose of attending the public schools separate and apart from the person's 
parent, guardian, or other person having lawful control of the person under 
a court order, it must be established that the person's presence in the school 
district is not for the primary purpose of participation in extracurricular 
activities. The board of trustees shall determine whether an applicant for 
admission is a resident of the school district for purposes of attending the 
public schools and may adopt reasonable guidelines for making 
a determination as necessary to protect the best interests of students. The 
board of trustees is not required to admit a person under this subsection if 
the person: 
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(1) has engaged in conduct or misbehavior within the preceding year 
that has resulted in: 

(A) placement into [1emornl to] an alternative education 
setting [prog101n]; or 

(B) expulsion; 
(2) has engaged in delinquent conduct or conduct in need of 

supervision and is on probation or other conditional release for that 
conduct; or 

(3) has been convicted of a criminal offense and is on probation or 
other conditional release. 

SECTION 3. Section 25.086(a), Education Code, is amended to read 
as follows: 

(a) A child is exempt from the requirements of compulsory school 
attendance if the child: 

(!) attends a private or parochial school that includes in its course 
a study of good citizenship; 

(2) is eligible to participate in a school district's special education 
program under Section 29.003 and cannot be appropriately served by the 
resident district; 

(3) has a physical or mental condition of a temporary and remediable 
nature that makes the child's attendance infeasible and holds a certificate from 
a qualified physician specifying the temporary condition, indicating the 
treatment prescribed to remedy the temporary condition, and covering the 
anticipated period of the child's absence from school for the purpose of 
receiving and recuperating from that remedial treatment; 

(4) is expelled in accordance with the requirements of Jaw l!llJl...il 
attending an educational program or setting under Chapter 37; 

(5) is at least 17 years of age and: 
(A) is attending a course of instruction to prepare for the high 

school equivalency examination; or 
(B) has received a high school diploma or high school 

equivalency certificate; 
(6) is at least 16 years of age and is attending a course of instruction 

to prepare for the high school equivalency examination, if the child is 
recommended to take the course of instruction by a public agency that has 
supervision or custody of the child under a court order; 

(7) is enrolled in the Texas Academy of Mathematics and Science; 
(8) is enrolled in the Texas Academy of Leadership in the 

Humanities; or 
(9) is specifically exempted under another law. 

SECTION 4. Section 37.121(b), Education Code, is amended to read 
as follows: 

(b) A school district board of trustees or an educator shall recommend 
placing in an alternative education ~ [prngum] any student under the 
person's control who violates Subsection (a). 

SECTION 5. Section 39.053( d), Education Code, is amended to read 
as follows: 
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(d) The report may include the following information: 
(1) student information, including total enrollment, enrollment by 

ethnicity, economic status, and grade groupings and retention rates; 
(2) financial information, including revenues and expenditures; 
(3) staff information, including number and type of staff by sex, 

ethnicity, years of experience, and highest degree held, teacher and 
administrator salaries, and teacher turnover; 

(4) program information, including student enrollment by program, 
teachers by program, and instructional operating expenditures by 
program; and 

(5) the number of students placed in an alternative education~ 
[p1og1a111] under Chapter 37. 

SECTION 6. Section 39.075(a), Education Code, is amended to read 
as follows: 

(a) The commissioner shall authorize special accreditation investigations 
to be conducted under the following circumstances: 

(1) when excessive numbers of absences of students eligible to be 
tested on state assessment instruments are determined; 

(2) when excessive numbers of allowable exemptions from the 
required state assessment are determined; 

(3) in response to complaints submitted to the agency with respect to 
alleged violations of civil rights or other requirements imposed on the state by 
federal law or court order; 

(4) in response to established compliance reviews of the district's 
financial accounting practices and state and federal program requirements; 

(5) when extraordinary numbers of student placements in 
alternative education settings [p1ogron1'], other than placements under 
Sections 37.007, 37,009. and 37.010 [39.886 and 39.889), are determined; or 

(6) in response to an allegation involving a conflict between 
members of the board of trustees or between the board and the district 
administration if it appears that the conflict involves a violation of a role or 
duty of the board members or the administration clearly defined by this code. 

SECTION 7. Section 51.03(b), Family Code, is amended to read 
as follows: 

(b) Conduct indicating a need for supervision is: 
(1) subject to Subsection (f) of this section, conduct, other than 

a traffic offense, that violates: 
{A) the penal laws of this state of the grade of misdemeanor 

that are punishable by fine only; or 
(B) the penal ordinances of any political subdivision of 

this state; 
(2) the unexcused voluntary absence of a child on 10 or more days or 

parts of days within a six-month period or three or more days or parts of days 
within a four-week period from school without the consent of his parents; 

(3) the voluntary absence of a child from his home without the 
consent of his parent or guardian for a substantial length of time or without 
intent to return; 
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( 4) conduct which violates the laws of this state prohibiting driving 
while intoxicated or under the influence of intoxicating liquor (first or second 
offense) or driving while under the influence of any narcotic drug or of any 
other drug to a degree which renders him incapable of safely driving a vehicle 
(first or second offense); 

(5) conduct prohibited by city ordinance or by state law involving 
the inhalation of the fumes or vapors of paint and other protective coatings or 
glue and other adhesives and the volatile chemicals itemized in 
Section 484.002, Health and Safety Code; 

(6) an act that violates a school district's previously communicated 
written standards of student conduct for which the child has been expelled 
under Section 3L.QQ2 [21.3811 ], Education Code; or 

(7) conduct that violates a reasonable and lawful order of a court 
entered under Section 264.305. 

SECTION 8. Section 52.041, Family Code, is amended by adding 
Subsections (c)-(e) to read as follows: 

(c) On receipt of an expulsion notice under this section by the office or 
official designated by the juvenile court, a preliminary investigation shall be 
conducted and a determination shall be made as required by Section 53.01 as 
soon as practicable 

Cd) The office or official designated by the juyenile court shall on or 
before the second working day after the date of an action or occurrence 
specified under this subsection notify the school district that expelled the 
child if: 

(1) a determination is made under Section 53.01 that the person 
referred to juvenile court js not a child within the meaning of this title: 

(2) a determination is made that probable cause does not exist to 
believe that the child engaged in delinquent conduct or conduct indicating 
a need for supervision: 

(3) a determination is made that deferred prosecution or formal court 
proceedin& involving the child will not be initiated· 

(4) the court or a jury has found that the chjld did not engage in 
delinquent conduct or conduct indicating a need for supervision and the case 
has been dismissed with prejudice: 

(5) the child has been adjudicated but a disposition was not and will 
not be ordered by the court: or 

(6) the child's juvenile court case is pending a disposition but the 
child has not been ordered to attend a juvenile justice alternative education 
setting as a condition of release under Section 53.02 or 54.01. 

(e) In a county in which a iuvenile justice alternative education setting is 
operated. a student may not be expelled without written notification by the 
board of trustees of the school district from which the student is expelled or 
the board's designated agent to the office or official designated by the 
juvenile court. The notification shall be made on or before the second 
working day after the date of the determination of the board of trustees to 
expel the student. If the board of trustees fails to provide timely notice the 
district shall continue to provide an educational program to the student until 
the notice js given. 
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SECTION 9. Section 53.02, Family Code, is amended by adding 
Subsection (e) to read as follows: 

(el In a county with a population greater than 125,000, if a child being 
released under this section is alle~ed to have engaaed in delinquent conduct 
and is expelled under Section 37.010. Education Code the release must be 
conditioned on the child attending a juvenile justice alternative education 
settin~ under Section 37.012, Education Code pendin~ a deferred 
prosecution or formal court disposition of the child's case. 

SECTION 10. Section 54.0l(f), Family Code, is amended to read 
as follows: 

(f) A release may be conditioned on requirements reasonably necessary 
to insure the child's appearance at later proceedings, but the conditions of the 
release must be in writing and a copy furnished to the child. In a county with 
a population greater than I 25 000. jf a child being released under this section 
is alleged to have engaged in delinquent conduct and is expelled under 
Section 37.QlO. Education Code the release must be conditioned on the child 
attendina a juvenile justice alternative education setting under 
Section 37.012. Education Code, pending a deferred prosecution or formal 
court disposition of the child 1s case. 

SECTION 11. This Act applies beginning with 
the 1997-1998 school year. 

SECTION 12. The importance of this legislation and the crowded 
condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended, and that this Act take effect and be in force from and 
after its passage, and it is so enacted. 

Floor Amendment No. 1 

Amend CSSB 133 as follows: 
On page 3, line 8, between "violation" and the 11 periOd 11 insert 

the following: 
11 prior to taking a disciplinary action under this chapter. 11 

Floor Amendment No. 2 

Amend CSSB 133 as follows: 
On page 5, line 7, add the following sentence: 
"Any service by a student under this section must be consistent with 

confidentiality requirements imposed by state and federal law." 

Floor Amendment No. 3 

Amend CSSB 133 as follows: 
On page 7, line 22, strike the entire sentence, beginning with the word 

"the 11 and ending with the word "person" and substituting the following: 
A district shall adopt a policy re~arding the conduct dispensing and 

possession of medication issued to a student under a physician's 
prescription which allows a student access to medication as directed by 
the prescription. 
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Floor Amendment No. 4 

Amend CSSB 133 as follows: 

3995 

On page 8, line 23, between the words "offense" and "while, 11 add 
the following: 

11 as defined in the Student Code of Conduct." 

Floor Amendment No. 5 

Amend CSSB 133 as follows: 
On page 11, between lines 21 and 22, add a new section: 
(d) A conference under this section is not required if a student is 

expelled and provided a hearin2 under Section 37.013. 

Floor Amendment No. 6 

Amend CSSB 133 as follows: 
(1) In SECTION 1 of the bill, in added Section 37.007(d), Education 

Code (house committee report, page 8, line 1), strike "A" and substitute 
"Except as otherwise provided by Section 37.010 a11

• 

(2) In SECTION 1 of the bill, in added Section 37.010, Education Code 
(house committee report, page 16, between lines 3 and 4), insert 
the following: 

(il Notwithstanding Section 37 .007, a student who engages jn conduct 
for which a student js required to be placed into a district alternative 
education setting under that section and who is not required to attend school 
under Section 25.085 may be expelled. · 

(3) In SECTION 1 of the bill, in added Section 37.0ll(e), Education 
Code (house committee report, page 17, line 13), after "student", insert "who 
is required to attend school under Section 25 085 11

• 

(4) In SECTION 1 of the bill, in added Section 37.0ll(e), Education 
Code (house committee report, page 17, line 16), between "stud'ent" and 
11 Yl.h.Q 11

, insert "who is required to attend school under Section 25.085 and". 

Floor Amendment No. 7 

Amend CSSB 133 as follows: 
On page 20, line 6 of the bill, amend Section 37.012(d) as follows: 
strike the word 11history 11 and replace it with the words 11 social studies 11 

Floor Amendment No. 8 

Amend CSSB 133 as follows: 
On page 30, line 16 strike "enrolled" and insert assi~ned. 

Floor Amendment No. 9 

Amend CSSB 133 as follows: 
On page 37, line 13, amend Section 37.023 by deleting the period and 

adding the following after the word "subchapter": 
and shall provide each teacher with trainine and written procedures for 

implementing the student code of conduct as specified in Section 37.003. 
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Floor Amendment No. 10 

Amend CSSB 133 as follows: 
(1) In SECTION 1 of the bill, in added Section 37.012(a)(2), 

Education Code (house committee report, page 19, lines 7-8), strike 
"Subsection lcl. Id) !fl. or (g)" and substitute "Subsection (b) (cl (e) (f). 
(h). m. or (I)"' 

(2) In SECTION 1 of the bill, strike added Section 37 .012(b ), Education 
Code (house committee report, page 19, lines 9-26) and substitute 
the following: 

(bl An expelled student who would otherwise be enrolled in 
a school district located in whole or in part in a county with a population 
greater than 125.000 shall as soon as practicable attend the county juvenile 
justice alternatjve education setting from the date of the expulsion if: 

(ll the student is considered a child under Section 51.02(2). 
Family Code: 

(2) the student is expelled for an offense specified under 
Section 37.0lO(a) (d), or Ce): 

(3) the office or official desienated by the juvenile court has 
received information from the school district under Sectjon 37.01 lla): and 

(4) a disposition of the student's juvenile court case is pending. 
(cl In the case of an expelled student described under Subsection (b) the 

juvenile court shall: 
(ll if the student is placed on probation under Section 54.04, Family 

Code order the student as a condition of probation. to continue attending the 
juvenile justice alternative education setting in the county in which the 
student would otherwise be enrolled in school from the date of disposition for 
a period specified by the court. unless the student is placed in 
a post-adjudication treatment faciljty or pro2ram: 

C2) if the student is placed on deferred prosecution under 
Section 53.03, Family Code. by the court. prosecutor. or probation 
department. require the student. as a condition of deferred prosecution. to 
continue attending the juvenile justice alternative education setting for 
a period not to exceed sjx months in the county in which the student would 
otherwise be enrolled in school· and 

(3) in determinin~ the len~th of the placement in the juvenile justice 
alternative education setting as a condjtion of court-ordered probation or 
deferred prosecution. consider the length of the school district's expulsion 
order for the student. 

(d) If jn a county with a population greater than 125.000, a student is 
expelled from school under Section 37.009 or 37.0JO(b) or (g). or the school 
district receives a notice re§:ardini an expelled student under 
Section 52.04Hd). Family Code the student shall attend an educational 
program provided by the school district. The school district may provide the 
program or the school district may contract with a county iuvenile board. 
a private provider. or one or more other school districts to prOvide the 
program. The program must comply with Subsections Cf) (h), and (i). If the 
school djstrict contracts with another entity to provide the program, the 
contract must: 
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(!) outline the responsibilities of the entity for providing the 
educational program· 

(2) specify the amount and conditions of payments from the school 
district to the entity: 

(3) identify the educational records that must be transferred with 
a student. to the extent permitted by state and federal law: 

(4) establish the circumstances and conditions under which a student 
may be allowed to remain in the program once the student's expulsion order 
has expired: 

(5) establish services or proerams that will allow an expelled student 
to make an effective transition back to the school district: 

(6) establish a plan for the provision of special education 
services: and 

(7) establish procedures for the transfer of academic credit between 
the program and the district. 

(3) In SECTION 1 of the bill, in added Section 37.012(c), Education 
Code (house committee report, page 19, line 27), strike "(!;)" and 
substitute "W". 

(4) In SECTION 1 of the bill, in added Section 37.012(d), Education 
Code (house committee report, page 20, line 2), strike "(!!)" and 
substitute 11 LO.". 

(5) In SECTION 1 of the bill, in added Section 37.012(e), Education 
Code (house committee report, page 20, line 27), strike "W" and 
substitute "(g)". 

(6) Jn SECTION 1 of the bill, in added Section 37.012(f), Education 
Code (house committee report, page 21, line 5), strike "(D" and 
substitute 11 (.h).". 

(7) In SECTION 1 of the bill, in added Section 37.012(f), Education 
Code (house committee printing, page 21, line 6), strike "(!!)" and 
substitute 11 (f).". 

(8) In SECTION 1 of the bill, in added Section 37.012(f) (2), Education 
Code (house committee printing, page 21, lines 9-10), strike " except as 
necessary to comply with Subsection (g)". 

(9) In SECTION 1 of the bill, in added Section 37.012(g), Education 
Code (house committee printing, page 21, line 11), strike "W" and 
substitute 11 (i) 11

• 

(10) In SECTION 1 of the bill, in added Section 37.012(g), Education 
Code (house committee printing, page 21, line 11), strike "illll" and 
substitute 11 .illiU'.. 11

• 

(11) In SECTION 1 of the bill, in added Section 37.012(g), Education 
Code (house committee printing, page 21, line 15), strike "(f)" and 
substitute "(h)". 

(12) In SECTION 1 of the bill, in added Section 37.012(h), Education 
Code (house committee printing, page 21, line 19), strike "(h}" and 
substitute "ti)". 

(13) In SECTION 1 of the bill, strike added Sections 37.012(i) and (j ), 
Education Code (house committee report, page 22, line 2, through page 24, 
line 5), and substitute the following: 
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(k) Not later than September I of each year in each county with 
a population greater than 125.000. each school district in the county and the 
county juvenile board or a designee of a district or the board shall jointly 
develop policies and procedures relating to expelled students placed into the 
juvenile justice alternative educatjon setting under Subsection (b) or (cl. The 
policies and procedures must: 

(1) identify the educational records for an expelled student that must 
be transferred with the student. to the extent permitted by state and 
federal law: 

(Z) establish services or programs that will allow an expelled student 
to make an effective transition between the studenfs school district and the 
juvenile justice alternative education setting: 

(3) establish procedures for the transfer of academic credit between 
the school district and the juvenile iustice alternative education setting: 

( 41 establish procedures for the administration of the assessment 
instruments required under Subchapter B. Chapter 39· and 

(5) establish procedures to implement the transportation services 
required under Section 37.014. 

(I) A school district and the juvenile board may agree that the district 
may transfer to the iuyenile board an amount in addition to appropriated funds 
received for a student attending a juvenile justice alternative education 
setting under Subsection (b) or (c) 

(14) In SECTION 1 of the bill, in added Section 37.012(k), Education 
Code (house committee printing, page 24, line 6), strike "(k)" and 
substitute 11 (.m). 11

• 

(15) In SECTION 1 of the bill, in added Section 37.012(1), Education 
Code (house committee printing, page 24, line 13), strike "ill" and 
substitute n(.nl". 

(16) In SECTION 1 of the bill, in added Section 37.012(m), Education 
Code (house committee printing, page 24, line 24), strike "(Ill)." and 
substitute 11(.Q)". 

(17) In SECTION 1 of the bill, strike added Section 37.012(n), 
Education Code (house committee printing, page 25, lines 2-5). 

(18) In SECTION 1 of the bill, in added Section 37.012(0), Education 
Code (house committee printing, page 25, line 6), strike "(QJ" and 
substitute 11 (12.) 11

• 

(19) In SECTION 1 of the bill, in added Section 37.012(0), Education 
Code (house committee printing, page 25, line 8), between "parent" and the 
comma, insert "and with the consent of the iuyenile board 11

• 

(20) In SECTION 1 of the bill, in added Section 37.012(p), Education 
Code (house committee printing, page 25, line 10), strike "(!!)" and 
substitute 11 Ul.): 11

• 

(21) In SECTION 1 of the bill, strike added Sections 37.014(b)-(e), 
Education Code (house committee report, page 27, line 3, through page 29, 
line 8). 

(22) In SECTION I of the bill, in added Section 37 .014(f), Education 
Code (house committee printing, page 29, line 9), strike "(f)" and 
substitute 11(.b.) 11

• 
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(23) In SECTION 1 of the bill, in added Section 37.014(g), Education 
Code (house committee printing, page 29, line 13), strike "(g) To the extent 
not otherwjse provided. the" and substitute 11 (c) The". 

(24) In SECTION I of the bill, at the end of added Section 37.014(g), 
Education Code {house committee printing, page 29, line 20), insert 
the following: 

The juvenile court may order or the school district and the juvenile board 
by agreement may provide. alternative transportation arrangements. 

(25) In SECTION 1 of the bill, in added Section 37.014{h), Education 
Code {house committee printing, page 29, line 21), strike "(h)" and 
substitute "(!!)". 

(26) In SECTION 1 of the bill, in added Section 37.014(i), Education 
Code (house committee printing, page 30, line 2), strike "ill" and 
substitute 11 £..ru 11

• 

(27) In SECTION 3 of the bill, in amended Section 25.086(a)(4), 
Education Code (house committee report, page 60, line 3), strike "attending" 
and substitute "not required to attend 11

• 

(28) In SECTION 8 of the bill, in added Section 52.041(d)(4), Family 
Code (house committee report, page 64, line 11), following the semicolon, 
insert "or". 

(29) In SECTION 8 of the bill, in added Section 52.04l(d)(5), Family 
Code (house committee report, page 64, line 13), strike ";_m:" and substitute 
a period. 

(30) In SECTION 8 of the bill, strike added Section 52.04l(d)(6), Family 
Code (house committee report, page 64, lines 14-17). 

(31) Strike SECTIONS 9 and 10 of the bill (house committee report, 
page 65, lines 1-21), and renumber the subsequent sections of the 
bill accordingly. 

Floor Amendment No. 12 

Amend CSSB 133 in SECTION I of the bill, in added 
Section 37.003(a)(2), Education Code (house committee report, page 2, 
line 18), between "expelled" and the period by inserting ". including 
a provision specifying that a student may be expelled if the student 
engages jn conduct that contains the elements of the offense of assault 
under Section 22.0l(a)(2) or (3l Penal Code". 

Floor Amendment No. 13 

Amend CSSB 133 in SECTION 1 of the bill, in new 
Section 37.005{b)(l), Education Code, (page 5, line 2, House Committee 
Report Printing), between 11 shall choose" and 11 two teachers", by inserting 
11 by secret ballot". 

Floor Amendment No. 1 on Third Reading 

Amend CSSB 133 on third reading by inserting the following 
appropriately numbered section and by renumbering the subsequent sections 
of the bill accordingly: 

SECTION Section 12.101, Education Code, is amended to read 
as follows: 
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Sec. 12.101. AUTHORIZATION. (a) In accordance with this subchapter, 
the State Board of Education may grant a charter on the application of an 
eligible entity for an open-enrollment charter school to operate in a facility of 
a commercial or nonprofit entity or a school district, including a home-rule 
school district. In this subsection, "eligible entity" means: 

(1) an institution of higher education as defined under 
Section 61.003; 

(2) a private or independent institution of higher education as 
defined under Section 61.003; 

(3) an organization that is exempt 
Section 501 ( c)(3), Internal Revenue Code 
Section 501(c)(3)); or 

(4) a governmental entity. 

from taxation 
of 1986 (26 

under 
u.s.c. 

(b) Except as provided by Subsection (c). the [The] State Board of 
Education may not grant a total of more than 20 charters for an 
open-enrollment charter school. 

(c) In addition to charters authorized under Subsection (b). the State 
Board of Education may 11rant a total of not more than 100 charters for an 
open-enrollment charter school related to providin!i services for one or more 
students who are at risk of bein11 disciplined or who are being disciplined 
under Subchapter A. Chapter 37. An open-enrollment charter school granted 
a charter under this subsection may serve one or more students in addition to 
a student who is at risk of being disciplined or who is beine disciplined under 
Subchamer A Chapter 37. 

(ill If the facility to be used for an open-enrollment charter school is 
a school district facility, the school must be operated in the facility in 
accordance with the terms established by the board of trustees or other 
governing body of the district in an agreement governing the relationship 
between the school and the district. 

W [td?J An educator employed by a school district before the effective 
date of a charter for an open-enrollment charter school operated at a school 
district facility may not be transferred to or employed by the 
open-enrollment charter school over the educator's objection. 

Floor Amendment No. 2 on Third Reading 

Amend CSSB 133 on third reading in SECTION 1 of the bill, in added 
Section 37.007, Education Code (house committee report, page 9, between 
lines 6 and 7), by inserting a new Subsection (e) to read as follows and by 
relettering the subsequent subsections of added Section 37.007, Education 
Code, accordingly: 

(el Excep( as otherwise provided by Section 37.0lO(d). a student shall 
be placed into a school district alternatjve education seltin11 if the student. 
while on or off of school property and regardless of whether the student 
is attendine a school-sponsored or school-related activity. harms or 
threatens to harm a school district employee officer or volunteer in 
retaliation for. or as a result of. the employees employment with a school 
disrtrict or the officer's or volunteer's service to a school district or 
otherwise eneages in conduct that contains the elements of the offense of 
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retaliation under Section 36.06 Penal Code against any school district 
employee. officer. or volunteer. In this subsection. "volunteer" has the 
meaning assigned by Section 22.053. 

The amendments were read. 

Senator Bivins moved that the Senate do not concur in the House 
amendments, but that a conference committee be appointed to adjust the 
differences between the two Houses on the bill. 

The motion prevailed. 

The Presiding Officer asked if there were any motions to instruct the 
conference committee on SB 133 before appointment. 

There were no motions offered. 

The Presiding Officer announced the appointment of the following 
conferees on the part of the Senate on the bill: Senators Bivins, Chair; 
Ratliff, Sibley, Haywood, and Fraser. 

RECESS 

On motion of Senator Truan, the Senate at 1:54 p.m. recessed 
until 4:30 p.m. today. 

AFTER RECESS 

The Senate met at 4:30 p.m. and was called to order by the President. 

GUESTS PRESENTED 

Senator Zaffirini was recognized and introduced to the Senate Karen 
Anderson and her sons James and Frederic Anderson of Pleasanton. 

The Senate welcomed its guests. 

GUESTS PRESENTED 

Senator Carona was recognized and introduced to the Senate Karen 
McCleskey and her sons Clayton and Andrew McCleskey of Richardson. 

The Senate welcomed its guests. 

CONFERENCE COMMITTEE REPORT ON 
SENATE BILL 20 

Senator Ratliff submitted the following Conference Committee Report: 

Honorable Bob Bullock 
President of the Senate 

Honorable James E. "Pete" Laney 
Speaker of the House of Representatives 

Sirs: 

Austin, Texas 
May 29, 1997 

We, Your Conference Committee, appointed to adjust the differences 
between the Senate and the House of Representatives on SB 20 have had 
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the same under consideration, and beg to report it back with the 
recommendation that it do pass in the form and text hereto attached. 

RATLIFF 
WENTWORTH 
ZAFFIRINI 

THOMPSON 
GLAZE 
LUNA 

On the part of the Senate On the part of the House 

A BILL TO BE ENTITLED 
AN ACT 

relating to the creation, reorganization, and operation of certain 
district courts. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION 1. Effective September 1, 1997, Subchapter C, Chapter 24, 

Government Code, is amended by adding Sections 24.540 and 24.541 to read 
as follows: 

Sec. 24.540. 395TH JUDICIAL DISTRICT (FORT BEND COUNTY). 
The 395th Judicial District is composed of Fort Bend County. 

Sec. 24.541. 396TH JUDICIAL DISTRICT (TARRANT COUNTY). 
(al The 396th Judicial District is composed of Tarrant County. 

(b) The 396th District Court shall give preference to crjmjnal cases. 
SECTION 2. Effective January 1, 1999, Subchapter C, Chapter 24, 

Government Code, is amended by adding Sections 24.524, 24.538, 
and 24.542 through 24.552 to read as follows: 

Sec. 24.524. 379TH JUDICIAL DISTRICT (BEXAR COUNTY). 
(a) The 379th Judicial District is composed of Bexar County. 

(b) The 379th District Court shall give preference to criminal cases. 
Sec. 24.538. 393RD JUDICIAL DISTRICT (BEXAR COUNTY). 

(a) The 393rd Judicial District is composed of Bexar County. 
(b) The 393rd District Court shall give preference to juvenile matters. 
Sec. 24.542. 397TH JUDICIAL DISTRICT CHARRIS COUNTY). 

(a) The 397\h Judicial District is composed of Harris County. 
(b) The 397th Judicial District shall give preference to juyenile matters. 
Sec. 24.543. 398TH JUDICIAL DISTRICT (GALVESTON COUNTY). 

The 398th Judicial Djstrjct is composed of Galveston County. 
Sec. 24.544. 399TH JUDICIAL DISTRICT (TRAVIS COUNTY). 

The 399th Judicial District is composed of Travis County. 
Sec. 24.545. 400TH JUDICIAL DISTRICT (NUECES COUNTY). 

(a) The 400th Judicial District is composed of Nueces County. 
(b) The 400th District Court shall give preference to juvenile matters. 
Sec. 24.546. 401ST JUDICIAL DISTRICT (TOM GREEN COUNTY). 

The 401st Judicial District is composed of Tom Green County. 
Sec. 24.547. 402ND JUDICIAL DISTRICT (WEBB COUNTY). 

(a) The 402nd Judicial District is composed of Webb County. 
(b) The 402nd District Court shall give preference to cases jnyolving 

family yiolence cases under the Family Code. and cases under the Health and 
Safety Code. 

Sec. 24.548. 403RD JUDICIAL DISTRICT (FORT BEND CO!JNTY). 
(a) The 403rd Judicial District is composed of Fort Bend County. 
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(b) The 403rd Judicial District shall give preference to cases under the 
Family Code. 

Sec. 24.549. 404TH JJJDICIAL DISTRICT (CAMERON COUNTY). 
(a) The 404th Judicial District is composed of Cameron County. 

(b) The 404th Judicial District shall give preference to juvenile matters. 
Sec. 24.550 405TH JUDICIAL DISTRICT (SMITH COUNTY). 

The 405th Judicial District is composed of Smith County. 
Sec. 24.551. 406TH JUDICIAL DISTRICT (BEXAR COUNTY). 

(a) The 406th Judicial District is composed of Bexar County. 
(b) The 406th District Court shall give preference to civil cases. 
Sec. 24.552. 407TH JUDICIAL DISTRICT (BEXAR COUNTY). 

la) The 407th Judicial District is composed of Bexar County. 
(b) The 407th District Court shall give preference to criminal cases. 
SECTION 3. Section 24.15l(f), Government Code, is amended to read 

as follows: 
(f) In Webb County, the clerk of the district courts shall file all civil 

cases, except tax suits, on the Clerk's Civil File Docket and shall number 
the cases consecutively. All tax suits shall be assigned and docketed in 
the 49th District Court. All cases involving family violence. all cases under 
the Family Code. and all cases under the Health and Safety Code shall be 
assigned and docketed in the 402nd District Court. All other (Ettelt] civil 
cases [case, except tax suits,] shall be assigned and docketed at random by 
the district clerk according to the following percentages: 49th District 
Court, 20 percent; lllth District Court, 60 percent; and the 34lst District 
Court, 20 percent. The clerk shall keep a separate file docket, known as the 
Clerk's Criminal File Docket, for criminal cases and a separate file docket, 
known as the Clerk's Tax Suit Docket, for tax suits. (Each lox sttit shall be 
assigned and docketed in the 49th Bishict Cottrt.] The clerk shall number the 
cases on the Clerk's Tax Suit Docket consecutively with a separate series of 
numbers and shall number the cases on the Clerk's Criminal .File Docket 
consecutively with a separate series of numbers. 

SECTION 4. Section 24.384, Government Code, is amended to read 
as follows: 

Sec. 24.384. 205TH JUDICIAL DISTRICT ([CULBERSON,] EL PASO 
COUNTY(. ANB IIUBSPETII COUNTIES]). (a) The 205th Judicial District 
is composed of [Culberson,] El Paso County [, and !lttdspeth counties]. 

(b) ['fhc 20Sth Bishict Court shall giwe preference to etitninal cases. 
[ttj] Section 24.136, relating to the 34th District Court, contains 

provisions applicable to both that court and the 205th District Court. 
(c) The 205th District Court has jurisdiction of the community 

supervision and corrections department that serves Hudspeth and 
Culberson counties 

SECTION 5. Section 24.185, Government Code, is amended to read 
as follows: 

Sec. 24.185. 83RD JUDICIAL DISTRICT (PECOS, TERRELL. 
REAGAN, VAL YERDE AND UPTON COUNTIES). (a) The 83rd Judicial 
District is composed of Pecos, Terrell. Reagan, Ya! Yerde, and Upton 
counties. 
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(b) The 83rd and 112th district courts have concurrent jurisdiction in 
Pecos, Reagan, and Upton counties. 

(c) The 83rd and 63rd district courts have concurrent jurisdiction in 
Terrell and Val Yerde counties. 

UU The terms of the 83rd District Court begin: 
(1) on the ~ [ rrinth] Monday ["oftftee1r-tt1'he-e -1ffi.i1,.,stt-t--'PM•lfflomnt!d,..ay~s·] in 

January and July; 
(2) in Reagan County on the 14th Monday after the first Mondays in 

January and July; and 
(3) in Upton County on the 12th Monday after the first Mondays in 

January and July. 
W [fdj] In each of the counties of Pecos. Terrell. Val Verde and Upton, 

a petition or other pleading filed in the district courts is sufficient if addressed 
11 To The District Court of Pecos County, Texas, 11 or '1To The District Court of 
Terrell County Texas 11 or 11 To The District Court of Upton County, Texas," 
or "To The District Court of Val Verde County Texas" respectively, without 
giving the number of the district court in the address. 

[(c) 'fhc scc1cta1, of state shall sttbtnit the changes 11a1dc ta this section 
by Il.B. 3235 of the 74th Legislatu1c, Regular Session, to the U.S. Justice 
Dcparhncnt fot p1eelea1anee ttndet Section 5 of the federal 'luting Rights Act 
of 1965 as a1ncndcd (42 U.S.C. Section 1973 et seq.). The changes 1nade to 
this section by II.B. 3235 of the 74th Legislature, Regular Session, beconte 
inope1ative if the U.S. Jt:Jstice Der>arttnent files a tiinel) objection p1:11st1ant to 
Section 5 of the 'luting Rights ltct of 1965 as untended.] 

SECTION 6. Section 43.133, Government Code, is amended to read 
as follows: 

Sec. 43.133. 63RD JUDICIAL DISTRICT. (Ji) The voters of the 63rd 
Judicial District elect a district attorney. 

(bl The district attorney for the 63rd district also acts as djstrjct attorney 
for the 83rd Judicial District in Terrell and val Verde counties. 

SECTION 7. (a) The local administrative district judge shall transfer all 
cases from Culberson and Hudspeth counties that are pending in the 205th 
District Court on the effective date of this Act to the 394th District Court. 

(b) When a case is transferred from one court to another as provided by 
Subsection (a) of this section, all processes, writs, bonds, recognizances, or 
other obligations issued from the transferring court are returnable to the court 
to which the case is transferred as if originally issued by that court. The 
obligees in all bonds and recognizances taken in and for a court from which 
a case is transferred, and all witnesses summoned to appear in a court from 
which a case is transferred, are required to appear before the court to which 
a case is transferred as if originally required to appear before the court to 
which the transfer is made. 

SECTION 8. The initial vacancies in the offices of judges of 
the 379th, 393rd, and 397th through 407th judicial districts shall be filled by 
election. The offices exist for purposes of the primary and general elections 
in 1998. Vacancies after the initial vacancies are filled as provided by 
Section 28, Article V, Texas Constitution. 



FRIDAY, MAY 30, 1997 4005 

SECTION 9. The importance of this legislation and the crowded 
condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended. 

The Conference Committee Report was read and was filed with the 
Secretary of the Senate. 

CONFERENCE COMMITTEE REPORT ON 
HOUSE BILL 1150 

Senator Shapiro submitted the following Conference Committee Report: 

Honorable Bob Bullock 
President of the Senate 

Austin, Texas 
May 29, 1997 

Honorable James E. 11 Pete 11 Laney 
Speaker of the House of Representatives 

Sirs: 

We, Your Conference Committee, appointed to adjust the differences 
between the Senate and the House of Representatives on HB 1150 have 
had the same under consideration, and beg to report it back with the 
recommendation that it do pass. 

SHAPIRO 
ZAFFIRINJ 
BARRIENTOS 
NELSON 
CARON A 
On the part of the Senate 

GREENBERG 
GOODMAN 
STAPLES 

On the part of the House 

The Conference Committee Report was read and was filed with the 
Secretary of the Senate. 

CONFERENCE COMMITTEE REPORT ON 
SENATE BILL 148 

Senator Bivins submitted the following Conference Committee Report: 

Honorable Bob Bullock 
President of the Senate 

Honorable James E. 11 Pete 11 Laney 
Speaker of the House of Representatives 

Sirs: 

Austin, Texas 
May 30, 1997 

We, Your Conference Committee, appointed to adjust the differences 
between the Senate and the House of Representatives on SB 148 have had 
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the same under consideration, and beg to report it back with the 
recommendation that it do pass in the form and text hereto attached. 

BIVINS 
SIBLEY 
RATLIFF 
LUNA 
BARRIENTOS 

RANGEL 
CUELLAR 
RABUCK 
SOLIS 

On the part of the Senate On the part of the House 

A BILL TO BE ENTITLED 
AN ACT 

relating to the curricula of certain institutions of higher education, including 
skills testing and developmental coursework. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION J. Chapter 61, Education Code, is amended by adding 

Subchapter S to read as follows: 
SUBCHAPTER S. TRANSFER OF CREDIT 

Sec. 61.821. DEFINITIONS. In this subchapter: 
(1) 11 Core curriculum" means the curriculum in liberal arts. 

humanities. and sciences and political. social. and cultural history that all 
undergraduate students of an institution of higher education are required to 
complete before receiving an academic undergraduate degree. 

(2) "Field of study curriculum" means a set of courses that will 
satisfy the lower division requirements for a bachelor's degree in a specific 
academic area at a i:eneral academic teaching institution. 

Sec. 61.822. CORE CURRICULUM. (a) The board with the assistance 
of advisory committees composed of representatives of jnstjtutions of 
higher education shall develop a recommended core curriculum of at 
least 42 semester credit hours. including a statement of the content. 
component areas. and objectives of the core curriculum. At least a majority of 
the members of any advisory committee named under this section shall be 
faculty members of an institution of higher education. 

(b) Each institution of higher education shall adopt a core curriculum of 
no less than 42 semester credit hours. including specific courses comprisini: 
the curriculum. The core curriculum shall be consistent with the common 
course-numbering system and with the statement. recommendations. and 
rules issued by the board. An institutjon may have a core curriculum of other 
than 42 semester credit hours only if approved by the board. 

(c) If a student successfully completes the 42-hour core curriculum at an 
institution of higher education. that block of courses may be transferred to 
any other institution of higher education and must be substituted for the 
receiving institution 1s core curriculum. A student shall receive academic 
credit for each of the courses transferred and may not be required to take 
additional core curriculum courses at the receiving institution unless the 
board has a~proved a larger core curriculum at the institution. 

(d) A student who transfers from one institution of higher education to 
another without completjn~ the core curriculum of the sending institution 
shall receive academic credit from the receiving institution for each of the 
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courses that the student has successfu!Jy completed in the core curriculum of 
the sending institution. Following receipt of credit for these courses. the 
student may be reQuired to satisfy further course requirements in the core 
curriculum of the receiving institution. 

Sec. 61.823. FIELD OF STUDY CURRICULUM. (al The board. with 
the assistance of advisory committees composed of representatives of 
institutions of higher education shall develop field of study curricula. Each 
advisory committee shall be equitably composed of representatives of 
institutions of hi~her education. Each university system or instjtution of 
higher education which offers a degree program for which a field of study 
curriculum is proposed shall be offered participation on the advisory 
committee for that particular field of study. At least a majority of the 
members of any advisory committee named under this section shall be faculty 
members of an institution of higher education. 

(b) If a student successfully completes a field of study curriculum 
developed by the board. that block of courses may be transferred to a general 
academic teaching institution and must be substituted for that institution 1s 
lower division requirements for the degree program for the field of study into 
which the student transfers. and the student shall recejve full academic credit 
toward the degree program for the block of courses transferred. 

(c) A student who transfers from one institution of higher education to 
another without completing the field of study curriculum of the sending 
institution shall receive academic credit from the receiving jnstitution for 
each of the courses that the student has successfully completed in the field of 
study curriculum of the sending institution. Following receipt of credit for 
these courses. the student may be required to satisfy further course 
requirements in the field of study curriculum of the receiving institution. 

Sec. 61.824. INSTITUTIONAL EYAL!JATIONS. Each institution shall 
review and evaluate the institution's core curriculum and applicable field of 
study curricula at intervals specified by the board and shall report the results 
of that review to the board. 

Sec. 61.825. BOARD EVALUATIONS. The board shall develop criteria 
to evaluate the transfer practices of each institution of higher education and 
shall evaluate the transfer practices of each institution based on those crjteria. 

Sec 61 826. DISP(JTE RESOLUTION. (a) The board by rule shall 
adopt procedures to be followed by· 

(!) institutions of higher education in resolving disputes concerning 
the transfer of lower division course credit: and 

(2) the commissioner of higher education or the commissioner 1s 
designee in making a final determination concerning transfer of the course 
credit if the transfer is in dispute. 

(bl Each instiiution of higher education shall publish in its course 
catalogs the procedures adopted by the board under Subsection (a) of 
this section. 

(G) If an institution of hi2her education does not accept course credit 
earned by a student at another institution of higher education. that institution 
shall gjye written notice to the student and the other institution that the 
transfer of the course credit is denied. The two institutions and the student 
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sha1! attempt to resolve the transfer of the course credit in accordance with 
board rules. If the transfer dispute is not resolved to the satisfaction of the 
student or the institution at which the credit was earned within 45 days after 
the date the student received written notice of the denial the institution that 
denies the transfer of the course credit shall notify the commissioner of its 
denial and the reasons for the denial. 

Cd) The commissioner of higher education or the commissioner's 
designee shall make the final determination about a dispute concerning the 
transfer of course credit and give written notice of the determination to the 
involved student and institutions. 

(e) The board shall collect data on the types of transfer disputes that are 
reported and the disposition of each case that is considered by the 
commissioner or the commissioner1s designee. 

Sec. 61.827. RULES. The board js authorized to adopt rules 
implementing the provisions of this subchapter. 

Sec. 61.828. CONCURRENTLY ENROLLED STUDENTS. A student 
concurrently enrolled at more than one institution of higher education shall 
follow the core curriculum or the field of study curriculum of the institution 
in which the student is classified as a de~ree-seeking student. 

Sec. 61.829. EFFECT ON OTHER POLICIES. This subchapter does not 
affect the authority of an institution of higher education to adopt its own 
admission standards in compliance with this title or its own grading policies. 

SECTION 2. Section 51.306, Education Code, as amended by 
Chapters 76, 362, 747, 777, and 804, Acts of the 14th Legislature, 1995, is 
amended to read as follows: 

Sec. 51.306. TEXAS ACADEMIC SKILLS PROGRAM ['fES'flNG 
APID REMEDIAL COURSEWORK]. (a) In this section: 

{1) "Board," "institution of higher education," [am!] "private or 
independent institution of higher educationa" "a;eneral academic teachine 
institution 11 11 public junior col!eie "and 11 publjc technical institute'' have the 
meanings assigned by Section 61.003 of this code. 

(2) "Deaf student" means a student who is a deaf person as defined 
by Section 54.205(a) of this code. 

(3) "Blind student" means a student who is a blind person as defined 
by Section 54.205(a) of this code. 

(b) Each undergraduate student [All students in the follo~ing catcgo1ics] 
who enters a [enter] public institution [instittttions] of higher education must 
be tested for reading, writing, and mathematics skills prior to enrolling in any 
coursework. The board shall prescribe circumstances under which 
a student who has not been tested may enroll in coursework. A student who 
is permitted to enroll without taking the test prescribed by the board must take 
the test under Subsection (c) not later than the end of the first semester 
of enrollment[' 

[(1) all fttll titnc and patt titnc f1csl1111ca c111ollcd in 
a dcg1ec p1og1an1, 

((2) an} othct 3tt1dcnt, p1io1 to the acct11ntilation of ni11e or 11101e 
sc111cstc1 ctedit hoots 01 the equivalent, and 
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[(3) Ali] hansfct student with fewer than 60 se1nc3tc1 ctcdit hours 01 
the equivalent nl10 has not p1eYiottsly taken the tests]. 

(.0 For purposes of Subsection (bl [that ptt1po.e], the institution shall 
use the Texas Academic Skills Program Test [a-test] instrument prescribed by 
the board. However. the board may prescribe an alternative test instrument 
for an institution to use to test a student. Each alternative test instrument 
prescribed shall be correlated with the Texas Academic Skjlls Program Test. 
~ [The satnc insh urnent shall be used at all pl1blic institutions of 
highc1 education. 

[(e) 'f'he] test instrument adopted by the board must be of a diagnostic 
nature and be designed to provide a comparison of the skill level of the 
individual student with the skill level necessary for a student to perform 
effectively in an undergraduate degree program. In developing the Texas 
Academic Skills Program Test [~], the board shall consider the 
recommendations of faculty from various institutions of higher education. 

(d) An institution may not use performance on the test as a condition of 
admission into the institution. 

(e) The board shall prescribe minimum performance standards for each 
[the] test instrument. A student whose performance is below the standard for 
tested skill must participate in a developmental [1cn1cdiation] program. An 
institution may require higher performance standards. 

(f) If the test results indicate that developmental [remedial] education is 
necessary in any area tested, the institution shall refer the student to 
deyelopmental [remedial] courses or other developmental [temedial] 
programs made available by the institution. Each institution shall make 
available those courses and programs on the same campus at which the 
student would otherwise attend classes. The courses or programs may not be 
considered as credit toward completion of degree requirements. Qn 
completion of the developmental coursework or program the student shall 
take that portion of the Texas Academic Skills Program Test for which 
developmental education was reguired. 

(g) A student may not enroll in any upper division course completion of 
which would give the student 60 or more semester credit hours or the 
equivalent until the student's Texas Academic Skills Program Test [~] 
results meet or exceed the minimum standards in each skill area for which 
developmental education was required or the student has earned a grade 
of 11 B" or better in a freshman-level credit course in the subject matter of the 
assessed deficit. For that purpose. the board shall establish a list of 
freshman-level credit courses for each skill area of the test instrument (aH 
test sc01cs]. The board shall establish other assessment procedures to be used 
by institutions [in exceptional cases] to allow a student to enroll in upper 
division courses in cases where student test results do not meet 
minimum standards. 

(h) The state shall [eontintte to] fund approved nondegree credit 
developmental [IC1ncdial] courses: however. a general academic teaching 
institution may not receive funding for developmental coursework taken by 
a student in excess of 18 semester credit hours. and a public junior college or 
public technical institute may not receive funding for developmental 
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coursework taken by a student in excess of 27 semester credit 
llll.!!ll. Additionally, the board shall develop formulas to augment 
institutional funding of other developmental [1emedial] academic 
programs and shall develop a performance funding formula by 
whjch institutions may receive additional funding for each student who 
successfully completes the developmental courses. The additional funding 
required under such formulas shall be met by state appropriation [fo1 fhcal 
years 1998 1991 and thc1caftc1]. 

(i) Each institution shall establish an advising program to advise students 
at every level of courses and degree options that are appropriate for the 
individual student. 

(j) The unit costs of each test shall be borne by the student. Costs of 
administering the tests to students shown to be financially needy under 
criteria established by the board shall be borne by the state through 
appropriation to the board for that purpose or other sources of 
funds. Additionally, appropriation shall be made to the board to cover 
overall administrative costs of the testing program. 

(k) Each institution shall report annually to the board, on or before a day 
set by rule of the board, concerning the results of the students being tested and 
the effectiveness of the institution 1s developmental [1cn1cdial) program and 
advising program. In addition the board shall publish annually a summary of 
the report required by Section 51.403(e) identifying ['fhe 1epolt shall 
identify J by name the high school from which each tested student graduated 
and a statement as to whether or not the student's performance was above or 
below the standard. The summary must include the number of students at 
each hi~h school who took and passed the test while enrolled in high school. 
For the purposes of this report, students shall not be identified by name. lli 
board shall publish annually a report summarizing by institution of higher 
education for each academic year the total number of students who: 

(l) entered a deyelopmental pro2ram: 
(2) completed developmental courses: 
(3l took the Texas Academic Skills Program Test after completini 

developmental courses: 
(4) passed the Texas Academic Skills Program Test after completing 

developmental courses: and 
(5) satisfied the requirement of Subsection (g) in each skill area by 

earning an acceptable grade in an approved course as permitted by 
that subsection. 

ill[~] A high school student who performs at or above a level~ 
the board on the exit-level assessment required under Section 39.023 [mrtlte 
Texas Asscss111cnt of 1\cadcn1ie Skills test to be set by the board] is exempt 
from this section. The !eye! set by the board may not exceed a level that is 
equivalent to a 95 percent probability of passing the Texas Academic Skills 
Program Test. This exemption will be in effect for three years from the date 
a student takes the assessment and achieves (the Texas 1\ssessrnent of 
2\:eade1nie Skills test is taken and] the set score level [is achieved]. A student 
[Stodents] enrolling for the first time in an institution of higher education 
[Texas public colleges and univ c1 sities] after the three-year period has 
elapsed must conform to all provisions of this section. 
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(m) An entering [(2) Eutct ing] or transferring student [students] who 
has [mi-.-e] achieved a score to be set by the board on the Scholastic 
Assessment Test or the American College Test lli ["""] exempt from the 
requirements of this section. The score set by the board may not exceed 
a score that is equivalent to a 95 percent probability of passing the Texas 
Academic Skills Program Test. This exemption is effective [will be in effect] 
for five years from the date [citheT] the Scholastic Assessment Test or the 
American College Test is taken and the set standard is achieved. A student 
[St.dent•] enrolling for the first time in an institution of higher education 
[TtXll3 l'tthlic colleges and ttniuctsitics] after the five-year period has elapsed 
must conform to all provisions of this section. 

(n) This section applies to a blind student only if the test is administered 
to that student in large print or Braille or is administered by audio cassette or 
by a reader, as appropriate to that student. 

( o) A student at an institution of higher education is exempt from the 
requirements of this section if the student enrolls on a temporary basis at the 
institution of higher education and: 

(1) is also enrolled at an accredited private or independent institution 
of higher education or an accredited out-of-state institution of higher 
education· or 

(2) has graduated from an institution of higher education, an 
accredited private or independent institution of higher education. or an 
accredited out-of-state institution of higher education. 

Cp) To receive an exemption under Subsection (ol of this section. 
a student must present to the institution of higher education at whjch the 
student seeks the exemption as evidence of enrollment in another institution: 

(1) a transcript. grade report. or paid fee receipt from the preceding 
semester: or 

(2) any other eyidence acceptable to the institutjon of hi2her 
education as proof of enrollment in the other institution. 

(q) An exemption under Subsection (o) of this section terminates if 
the student: 

(1) enrolls on a permanent basis in an institution of higher 
education· or 

(2) enrolls in a certificate or degree program at an institution of 
higher education. 

(!:) This section does not apply to; 
(1) a student who accumulated three or more college-level semester 

credit hours prior to the 1989 fall semester: 
m a student located outside this state who enrolls in a course offered 

outside this state by an institution of higher education; 
(3) a deaf student: 
(4) a student who has graduated with a baccalaureate degree from an 

institution of higher education, an accredited private or independent 
institution of higher education or an accredited out-of-state institution of 
higher education: 

CS) a student enrolled in a certificate program at a community or 
technical college of one year or less: or 
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(6) a student who is a citizen of a country other than the United States 
and is not seeking a degree. 

W [tJ!1] An institution of higher education shall provide to each student 
[ttndct Subsection (h) of this section] who is accepted by the institution for 
admission and to whom this section applies information in the institution's 
catalog relating to the testing and developmental [icmedial] requirements of 
this section and of the rules adopted by the Texas Higher Education 
Coordinating Board. 

(1) [(q) 'Fhis section does not apply to a deaf student. 
(tq}] An institution may exempt a non-degree-seeking or 

non-certificate-seeking student who will be 55 years of age or older on the 
first class day of a term or semester from the testing requirements imposed by 
this section as a condition for enrollment during that term or semester in 
a course. 

(!U [(q) This section does not apply to a stt1dcnt at an institution of highet 
education n ho. 

[(1) entolls on a tc1npo1a1y basis in the instit1:1tion of highet 
education, and 

[(2) is also etuolled in a pt i' ate 01 independent institution of highct 
education 01 &:11 ant of state instittttion of ltighet education 01 has g1aduatcd 
ft 0111 an institntion of higher education, a pri •ate 01 independent institution of 
highc1 education, 01 an otlt of state institution of highe1 education. 

[Eq]] A student who has been diagnosed as having dyslexia or a related 
disorder, as those terms are defined by Section l8.J!lU [21.924(•)1 or 
a specific learning disability in mathematics by a qualified professional 
whose license or credentials are appropriate to diagnose the disorder QI 
disabHity as determined by the board and who completes the developmental 
[1cmediol] program prescribed by the institution may be required to retake the 
test once but may not be referred to an additional developmental [1emedial] 
course or other deyelopmental [1cmcdial] program or precluded from 
enrolling in an upper division course because of the student's performance on 
the test. 

(vl A student who has passed the exit-level assessment required under 
Section 39.023 shall be encouraged to take the test required by this section 
while enrolled in high school unless the student 1s scores on the exit-level 
assessment required under Section 39.023 on the Scholastic Assessment 
Test. or on the American Colle2e Test exempt the student from the test 
requirement as provided by this section. The Texas Education Agency shall 
work with the board to encourage eligible students to take the test; however, 
taking the test shall be voluntary. 

{w){l) The provisions of this subsection apply to hi2h school students 
taking the test required by this section. 

(2) Each eli2ible hi2h school student shall pay for the cost of taking 
the test unless funds are appropriated for that purpose. If funds are 
appropriated for that purpose, the board and the Texas Education Agency 
shall develop a mechanism for the payment of the cost of the test. 

(3) The board shall arrange for the test to be offered to high school 
students outside of re2ularly scheduled school days and at locations 
throughout the state. 
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out of state institution of highet edt1eation, ptescnt to the institution of highct 
education at which the student seeks the exe1nption as e•:idenee of etuolhnent 
in the othct in::nitution. 

((J'\) a ttlU'lSttipt, grade 1cpo1t, 01 paid fee 1ceeipt f10111 the 
~p~1e~c~e~d~h~1g~•~enw1~c~•fftt~1-,..,.01 

[~(B~)-0~1~1y~o~tlw1c~1~c~•~id~cM1~1c¥c-a~c~c¥e~p~ta~b~l~c4t~o4t~h~c~it~1sHt~it~tt~ti~o~a~o~f~l~11~·g~h ..... e1 
education as ptoof of cntolhncnt in the othct instittttion, 

[(2) if the student elaitns the cxcn1plion because the student has 
g1adt1ated f10111 an institution of ltighe1 edtttlltion, a rnivatc 01 independent 

highct education at which the student seeks the exetnption. 
[(s) 1\n cxea1ptio11 undct Subsection (q) tctrninstes if the sttident. 

[(1) en1olls on a pc11nsncnt basis in the instit12tion of highe1 
~cd-'u~e~a"'t-Wio~1~1 ,,0~1 

[f(2~)1-<c~n~1ft0Hll~•~ittn~•.-eeeerlzt~if~ieca~t~e~o~1Hldeeg~1~e~e-p~1~o~g~1~a1m11r-lt1atHltl~1e,..;,it~1slttttit~tt~ti~om11~0Mf 
highe1 education. 

[(s) This section d6es nat appl) ta a stttdent c111allcd in a ecttificatc 
prog1 a1n of one } ear or less.] 

SECTION 3. Sections 51.305 and 61.078, Education Code, are repealed. 
SECTION 4. (a) Not later than September 1, 1998, the Texas Higher 

Education Coordinating Board shall adopt rules to implement Subchapter S, 
Chapter 61, Education Code, as added by this Act. 
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(b) The change in law made by this Act to Section 51.306{b), Education 
Code, requiring each student to be tested for reading, writing, and 
mathematics skills before enrolling in course work, takes effect beginning 
with the fall semester 1998. 

SECTION 5. The importance of this legislation and the crowded 
condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended, and that this Act take effect and be in force from and 
after its passage, and it is so enacted. 

The Conference Committee Report was read and was filed with the 
Secretary of the Senate. 

CONFERENCE COMMITTEE REPORT ON 
SENATE BILL 1355 

Senator Brown submitted the following Conference Committee Report: 

Honorable Bob Bullock 
President of the Senate 

Austin, Texas 
May 30, 1997 

Honorable James E. "Pete 11 Laney 
Speaker of the House of Representatives 

Sirs: 

We, Your Conference Committee, appointed to adjust the differences 
between the Senate and the House of Representatives on SB 1355 have had 
the same under consideration, and beg to report it back with the 
recommendation that it do pass in the form and text hereto attached. 

BROWN 
ELLIS 
HAYWOOD 
WENTWORTH 

MAXEY 
COUNTS 
McCALL 
SWINFORD 
WISE 

On the part of the Senate On the part of the House 

A BILL TO BE ENTITLED 
AN ACT 

relating to the regulation of certain retail sellers and retail establishments; 
providing an administrative penalty. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION 1. Chapter 403, Government Code, is amended by adding 

Subchapter N to read as follows: 
SIJBCHAPTER N MISCELLANEOUS 

DUTIES OF COMPTROLLER 
Sec. 403.321. INTERAGENCY TASK FORCE ON TEXAS RETAIL 

FOOD STORE REGULATION. (a) An interagency task force is created to 
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advise and assist the comptroller on coordinating state agency regulation of 
retail food stores. 

lbl The office of the comptroller is the lead agency for the task force and 
shall administer the activities of the task force. 

(c) The task force is composed of a representative of: 
(1) the Department of Agriculture appointed by the commissioner 

of agriculture: 
(2) the Texas Department of Commerce. appointed by the executive 

director of the department: 
(3) the Texas Department of Health. appointed by the commissioner 

of public health: 
(4) the Parks and Wildlife Department appointed by the executive 

director of the department· 
(5) the comptroller. appointed by the comptroller: 
(6) the Texas Alcoholic Beverage Commission. appointed by the 

administrator of the commission: 
(7) the Texas Retailer's Associatjon appointed by the associatjon · 
(8) the Texas Food Industry Association. appointed by the 

association; 
(9) the Texas Petroleum Marketers and Convenience Stores 

·Association. appointed by the association: 
(10) a rural local health department. appointed by the governor: 
(11) an urban local health department. appointed by the governor: 
(12) rural consumers, appointed by Consumers Union: 
(13) urban consumers appointed by Consumers Union· and 
(14) vendors and suppliers to retail stores, appointed jointly by the 

comptroller and the commissioner of agriculture. 
(d) A licensing and regulatory agency shall make available to the task 

force information considered necessary by the task force. 
(e) The task force may invite representatiyes of state agencies. consumer 

groups. or business groups to participate in the activities of the task force. 
(f) The task force shall: 

(1) elect a presiding officer and an assistant presiding officer· 
(Z) study the regulation of retail food stores· and 
(3) report to the legislature regarding the task force's study of the 

regulation of retail food stores. 
(g) The task force shall consider and include in the report required by 

Subsection (fl(3) the task force's recqmmendations concerning: 
(1) state agencjes' procedures for· 

(A) issuing migjnal and renewal licenses and permits: and 
(B) collecting and disbursing fees· 

(2) opportunities to consolidate state agencies' licensing and fee 
collection actiyities: 

(3) integration of uniform product code price scanner inspection into 
the sales tax audit process: 

( 4) establishment of a consolidated retail food store application and 
licensing program to administer all licenses related to retail food stores: 

(5) reduction of paperwork: 
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16) reduction of any amount of time that scales and other equipment 
are out of service: 

£7) continuation of adequate consumer protection: 
(8) creation of private sector employment opportunities; 
(9) opportunities to eliminate the Department of Agriculture's 

responsibilities for the inspection of eggs that are sold or offered for sale at 
retail in this state while ensuring that an egg producer in another state that 
sells eggs directly to a retail egg dealer in this state js held to the same 
standards as an egi producer in this state· and 

(1 Q) any other regulatory matter pertaining to a retail food store that 
a majority of the members of the committee considers advisable. 

(h) This section expires June 1. 1999 
SECTION 2. Section 13.002, Agriculture Code, is amended by amending 

Subsection (a) and adding Subsection (c) to read as follows: 
(a) Except as provided by Subsection (c) the [The] department shall 

enforce the provisions of this chapter and shall supervise all weights and 
measures sold or offered for sale in this state. The department may purchase 
apparatus as necessary for the administration of this chapter. 

(c) The Texas State Board of Pharmacy shall enforce the provisions of 
this chapter relating to the compounding of drugs in pharmacies and shall 
supervise all weights and measures sold. offered for sale. or used jn this state 
for the compounding of drugs in pharmacies. 

SECTION 3. Subchapter H, Chapter 13, Agriculture Code, is amended 
by adding Section 13.4041 to read as follows: 

Sec. 13.4041. BUSINESS OPPORTUNITY INFORMATION. The Texas 
Department of Commerce shall cooperate with the department to: 

(1) disseminate information regarding business opportunities 
available to a person who performs tests of the accuracy of weighing or 
measuring devices in this state· and 

(2) develop markets for providers of testing services that test the 
accuracy of weighing or measuring devices in this state. 

SECTION 4. Effective September 1, 1999, Subchapter H, Chapter 13, 
Agriculture Code, is amended by adding Section 13.4042 to read as follows: 

Sec. 13.4042. PRIVATE TESTING REQUIREMENT. lal Employees of 
the department or by interagency contract employees of other state agencies 
acting on behalf of the department may not perform more than 50 percent of 
the inspections or tests rec;iuired by law of the accuracy of weighing or 
measuring devices in this state. 

(b) Subsection (a) does not prohibit an agent of the department from 
performing an inspection or a test of the accuracy of a weighing or measuring 
device in this state. 

(cl This section expires September 1 2001. 
SECTION 5. Effective September 1, 2001, Subchapter H, Chapter 13, 

Agriculture Code, is amended by adding Section 13.4043 to read as follows: 
Sec. 13.4043. PRIYATE TESTING REQUIREMENT. (al Employees of 

the department or by jntera~ency contract employees of othe·r state a&encies 
acting on behalf of the department may not perform more than 25 percent of 
the inspections or tests required by law of the accuracy of weighing or 
measuring devices. 
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(b) Subsection (a) does not prohibit an agent of the department from 
performing an inspection or test of the accuracy of a weighine or measuring 
device in this state. 

SECTION 6. The heading of Chapter 19, Business & Commerce Code, is 
amended to read as follows: 

CHAPTER 19. FARM, INDUSTRIAL, OFF-ROAD CONSTRUCTION 
AND OUTDOOR POWER EQUIPMENT DEALER AGREEMENTS 
SECTION 7. Section 19.01, Business & Commerce Code, is amended by 

amending Subdivisions (5) and (8) to read as follows: 
(5) "Dealer" means a person in the business of the retail sale of 

equipment. [The te11n d6es not include a pctson whose ptincipal bttsiness is 
the sale of off road eonst1uetion cquiprnent.] 

(8) "Equipment" means farm tractors, farm implements, utility 
tractors, industrial tractors, off-road construction equipment and outdoor 
power equipment and the attachments to or repair parts for those items. 

SECTION 8. Section 19.43(a), Business & Commerce Code, is amended 
to read as follows: 

(a) If on termination of a dealer agreement the dealer delivers to the 
supplier or a person designated by the supplier the inventory that was 
purchased from the supplier and that is held by the dealer on the date of the 
termination, the supplier shall pay to the dealer: 

(!) the dealer cost of new, unsold, undamaged, and complete farm 
tractors, farm implements, utility tractors, industrial tractors, forklifts, 
material-handling equipment, outdoor power equipment, off-road construction 
equipment. and attachments returned by the dealer; 

(2) an amount equal to 85 percent of the current price of new, 
undamaged repair parts returned by the dealer; and 

(3) an amount equal to an additional five percent of the current price 
of new, undamaged repair parts returned by the dealer, unless the supplier 
performs the handling, packing, and loading of the parts, in which case no 
additional amount is required under this subdivision. 

SECTION 9. Section 438.034, Health and Safety Code, is amended to 
read as follows: 

Sec. 438.034. EMPLOYEE CLEANLINESS. W A person handling food 
or unsealed food containers shall: 

(!) maintain personal cleanliness; 
(2) wear clean outer garments; 
(3) keep the person's hands clean; and 
(4) mhll; 

(A) wash the person's hands and exposed portions of their 
arms with soap and water; 

(i) before starting work· 
(ii\ during work as often as necessary to avoid 

cross-contaminating food and to maintain cleanliness: and 
(iii) after smoking eating and each visit to the 

toilet;_Q[ 
(B) avoid bare-hand contact with exposed food by use of 

gloves or utensils and hand wash after smoking. eating. and each visit to 
the toilet. 
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(b) In no case may a state or local authority require foodservjce 
personnel lo avoid bare-hand contact with exposed food. 

SECTION 10. Subchapter A, Chapter 47, Parks and Wildlife Code, is 
amended by adding Section 47.0113 to read as follows: 

Sec. 47.0113. MEMORANDUM OF AGREEMENT. (a) The department 
shall initiate negotiations for and enter into a memorandum of agreement with 
the Texas Department of Health to consolidate the license and permit 
application process for retail food stores that sell aquatic products. 

(b) The memorandum must be adopted by the Texas Board of Health and 
the commission. 

(c) After the commission and the Texas Board of Health have adopted 
a memorandum of agreement. the department shall publish the memorandum 
of agreement in the Texas Register. 

(d) The memorandum of a2reement must proyjde that the Texas 
Department of HeaJtb shall collect joformation to jdentjfy each retail food 
store that sells aquatic products as a part of a food retailjni business and 
provide that information to the department. 

SECTION 11. Chapter 1033, Acts of the 71st Legislature, Regular 
Session, 1989 (Article 8614, Vernon's Texas Civil Statutes), is amended lo 
read as follows: 

Sec. 1. DEFINITIONS. In this Act: 
(1) "Automotive fuel ratine" has the meanine assigned by 15 U.S.C. 

Section 2821. 
ill "Dealer" has the meaning assigned by Section 153.001. Tax Code 

[n1ea11s a pe1son hho is the ope1ato1 of tt set Yiee station 01 othet 1etail otttlct 
and who dclivcts 1noto1 fuel into the fuel tanks of n1oto1 \ithieles 01 
1noto1 boats]. 

(3) "Distributor" has the meanini: assigned by Section 153.001. 
Tax Code. 

(.4) [ffl] 11 Motor fuel 11 has the meaning assj~ned [givc11 that tc1111] by 
Section 153.001, Tax Code. 

(5) "Supplier" has the meaning assigned by Section 153.001 
Tax Code. 

Sec. 2. TESTING. In order to determine compliance with the standards 
and for the enforcement of rules adopted under Sections 3, 3A 3B 4, and 5 of 
this Act, the commissioner of agriculture [eo1npliollc1 of pttblic accounts 01 
an atttho1 izcd t ept esentati ~ e of the con1pt1 ollet, &HJ la n enfot een1cnt officc1 
at the direction of a p1oseettting atto1ne), 01 the atto1ncJ genetal] may test any 
motor fuel sold in this state, with or without a complaint about the fuel. ~ 
commissioner may adopt rules relatin~ to the frequency of testing of motor 
fuels. In adoptini: rules relatini: to the frequency of testini: of motor fuels. the 
commissioner shall consider the nature of the violation. history of past 
violations. and funds available as provided by Section 9(e) of this Act. 

Sec. 3. POSTING NOTICE OF SALE OF ALCOHOL AND MOTOR 
FUEL MIXTURE. (a) A [moto1 foci) dealer in this state may not sell or offer 
for sale any motor fuel from a motor fuel pump that is supplied by a storage 
tank into which molar fuel containing ethanol in a mixture in which one 
percent or more of the mixture measured by volume is ethanol or into which 
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motor fuel containing methanol in a mixture in which one percent or more of 
the mixture measured by volume is methanol has been delivered within 
the 60-day period preceding the day of sale or offer of sale, unless the dealer 
prominently displays on the pump from which the mixture is sold a sign that 
complies with the requirements of Subsection (b) of this section. 

(b)(l) The sign required under Subsection (a) of this section must be 
displayed on each face of the motor fuel pump on which the price of the motor 
fuel mixture sold from the pump is displayed. The sign must state "Contains 
Ethanol" or "Contains Methanol," as applicable. The sign must appear in 
contrasting colors with block letters at least one-half inch in height an 
done-fourth inch in width and shall be displayed in a clear, conspicuous, and 
prominent manner, visible to customers using either side of the pump. 

(2) In addition to the requirements of Subsection (b)(l) of this 
section, if a motor fuel pump is supplied by a storage tank into which motor 
fuel containing 10 percent or more ethanol by volume or five percent or more 
methanol by volume has been delivered within the 60-day period preceding 
the day of the sale or offer of sale, the sign shall state the percentage of 
ethanol or methanol by volume, to the nearest whole percent, of the motor fuel 
having the highest percentage of ethanol or methanol delivered into that 
storage tank within the 60-day period. This subsection does not prohibit the 
posting of other alcohol or additive information, the information and posting 
being subject to regulations by the commissioner of agriculture. 

Sec. 3A. SALE OF MOTOR FUEL WITH AUTOMOTIVE FUEL 
RATING LOWER THAN RATING POSTED ON PUMP LABEL. A dealer 
may not sell or offer for sale motor fuel from a motor fuel pump if the motor 
fuel has an automotive fuel rating that js lower than the automotive fuel ratine 
for that motor fuel posted on the pump. 

Sec. 3B. DELIVERY OF MOTOR FUEL WITH AUTOMOTIVE FUEL 
RATING LOWER THAN RATING CERTIFIED BY TRANSFER. 
A distributor or sugplier may not deliver or transfer motor fuel to a dealer if 
the fuel has an automotive fuel ratio~ that is lower than the certification of the 
automotive fuel rating the distributor or supplier is required to make to the 
motor fuel dealer under federal law. 

Sec. 4. DOCUMENTATION OF MOTOR FUEL MIXTURE SALES. 
(a) A distributor, supplier, wholesaler, or jobber of motor fuel, as those 
persons are defined by Section 153.001, Tax Code, may not make a delivery 
of motor fuel containing ethanol or methanol if the ethanol or methanol in the 
motor fuel mixture exceeds one percent by volume, other than a delivery made 
into the fuel supply tanks of a motor vehicle, to any outlet in this state unless 
the person delivers to the outlet receiving the delivery at the time of the 
delivery of the mixture: 

(1) the sign described in Section 3 of this Act in sufficient quantities 
for the dealer receiving the motor fuel mixture to comply with the 
requirements of this Act; and 

(2) a manifest, bill of sale, bill of lading, or any other document 
evidencing delivery of the motor fuel containing ethanol or methanol, which 
shall include a statement showing the percentage of ethanol or methanol 
contained in the mixture delivered, and the types and percentages of 
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associated cosolvents, if any, contained in the mixture delivered. The 
document shall also show delivery of the sign or signs, as applicable, required 
to be delivered by this subsection. 

(b) On the request of any motor fuel user, a dealer must reveal the 
percentage of ethanol contained in motor fuel being sold, the percentage of 
methanol contained in motor fuel being sold, and, if the motor fuel contains 
methanol, the types and percentages of associated cosolvents contained in the 
motor fuel being sold. 

(c) The commissioner of aariculture [co1nptrollc1] by rule may prescribe 
the form of the statement required by Subsection (a) of this section. 

(d) The signs required to be posted by a [mot<>1 fttel] dealer under 
Section 3 of this Act and delivered to a [111oto1 fttel] dealer under this section 
shall be obtained from the commjssioner of agriculture [con1pt101le1]. 

(e) If the commissioner of agriculture [compholle1] determines that 
certain types of motor fuel, such as diesel or liquefied petroleum gas, are not 
sold in this state as mixtures with alcohol in sufficient quantities to warrant 
regulation of those deliveries under this Act, the commissioner (con1pholle1] 
may limit the application of Section 3 of this Act and this section to motor 
fuels sold in sufficient quantity to warrant regulation. 

Sec. 5. DEALER AND DELIVERY DOCUMENTS. (a) Each [meto-r 
fttcl] dealer [in thi> •tote] shall keep for one year [fottt ieors] a copy of each 
manifest, bill of sale, bill of lading, or any other document required to be 
delivered to the dealer by Section 4 of this Act. During the first 60 days 
following delivery of a fuel mixture covered by this Act, the dealer shall keep 
at the station or retail outlet where the motor fuel was delivered a copy of each 
manifest, bill of sale, bill of lading, or any other document required to be 
delivered to the dealer by Section 4 of this Act. Each distributor, supplier, 
wholesaler, or jobber of motor fuel shall keep for one year [fott1 )COIS] at the 
principal place of business a copy of each manifest, bill of sale, bill of lading, 
or any other document required to be delivered to the dealer by Section 4 of 
this Act. The documents are subject to inspection by the commissioner of 
agriculture [co111pttolle1 01 an authotizcd 1ep1escntati~c of the eontphollcr, 
811) Ian enfo1cea1ent vffieet, 01 the atto111t) gene1al]. 

(b) The commissioner of agriculture [comphollet] by rule may prescribe 
the manner of filing documents required to be kept under Subsection (a) of 
this section, and the time, place, and manner of inspection of the documents. 

Sec. SA. DOCUMENTS RELATING TO POSTINGS OR 
CERTIFICATION OF AUTOMOTIVE FUEL RATINGS. (a) Each dealer 
shall keep for at least one year a copy of: 

(1) each delivery ticket or letter of certification on which the dealer 
based a posting of the automotive fuel rating of motor fuel contained in 
a motor fuel pump; 

(2) records of any automotive fuel ratinc determination made by the 
dealer under 16 C.F.R. Part 306 as amended: and 

(3) each delivery ticket or letter of certification that is required to be 
delivered to the dealer under 16 C.F.R. Part 306. as amended. 

(bl Each distributor or supplier shall keep for at least one year at the 
principal place of business a copy of each delivery ticket or letter of 
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certification required to be delivered by the djstrjbutor or supplier to a dealer 
under 16 C.F.R. Part 306 as amended. 

(c) A document required to be kept under this section is subject to 
inspection by the commissioner of agriculture. 

Sec. 6. CIVIL ACTION. (a) If a [motor fuel] dealer or a distributor, 
supplier, wholesaler, or jobber of motor fuel violates Section 3, 3A 3B. 4, 
or 5 of this Act, any motor fuel user who has purchased the fuel and who has 
suffered damages or has a complaint about the product may maintain a civil 
action against the [motor fuel] dealer or the distributor, supplier, wholesaler, 
or jobber of motor fuel. The action may be brought, without regard to any 
specific amount in damages, in the district court in any county in which the 
[motor fttcl] dealer, distributor, supplier, wholesaler, or jobber is doing 
business or in which the [rnoto1 fuel] user resides. 

(b) In any action under this section, the court shall award to the motor 
fuel user who prevails the amount of actual damages and grant such equitable 
relief as the court determines is necessary to remedy the effects of the [motm 
fttei] dealer's violation or the distributor, supplier, wholesaler, or jobber's 
violation of the provisions of Section 3, 3A, 3B. 4, or 5 of this Act, including 
declaratory judgment, permanent injunctive relief, and temporary injunctive 
relief. In addition, the court shall award to the motor fuel user who prevails 
in an action brought hereunder court costs and attorney's fees that are 
reasonable in relation to the amount of work expended. 

(c) In addition to the remedies provided in Subsection (b) of this section, 
if the trier of fact finds that l! [the] violation of Section 3 3A 3B 4. or 5 of 
this Act was committed wilfully or knowingly by the defendant, the trier of 
fact shall award not more than three times the amount of actual damages. 

(d) A violation of Section 3, 3A 3B 4, or 5 of this Act is also a deceptive 
trade practice under Subchapter E, Chapter 17, Business & Commerce Code. 

(e) Any action alleging a violation of Section 3, 3A. 3B 4, or 5 of this 
Act shall be commenced and prosecuted within two years after the date the 
cause of action accrued. 

Sec. 7. CIVIL PENALTY. A [motor fuel] dealer or a distributor, 
supplier, wholesaler, or jobber of motor fuel who violates a provision of 
Section 3, 3A, 3B, 4, [OT] 5. or SA of this Act forfeits to the state a civil 
penalty of not less than $200 or [$25 nor] more than $10.000 ($-:00]. 

Sec. 7A. ADMINISTRATIVE PENALTY. (a) The commissioner of 
agriculture may impose an administrative penalty against a person licensed or 
regulated under this Act who violates this Act or a rule or order adopted under 
this Act. 

(b\ The penalty for a violation may be in an amount not to exceed $500. 
Each day a violation continues or occurs is a separate violation for purposes 
of imposing a penalty. 

Cc\ The amount of the penalty shall be based on: 
(1\ the seriousness of the violation, including the nature, 

circumstances. extent, and gravity of any prohibited acts, and the hazard or 
potential hazard created to the health, safety, or economic welfare of 
the public: 
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(2) the economic harm to property or the environment caused by 
the violation· 

(3) the history of previous violations: 
(4) the amount necessary to deter future violations: 
(5) efforts to correct the violation: and 
(6) any other matter that justice may require. 

(d) An employee of the Department of Agriculture desi~nated by the 
commissioner to act under this section who determines that a violation has 
occurred may issue to the commissioner of a2riculture a reoort that states the 
facts on which the determination is based and the designated employee's 
recommendation on the imposition of a penalty. includini a recommendation 
on the amount of the penalty. 

(e) Within 14 days after the date the report is issued. the designated 
employee shall give written notice of the report to the person. The notice may 
be ~iven by certified mail. The notice must include a brief summary of the 
alleged violation and a statement of the amount of the recommended penalty 
and must inform the person that the person has a riaht to a hearing on the 
occurrence of the violation. the amount of the penalty. or both the occurrence 
of the violation and the amoynt of the penalty. 

(fl Within 20 days after the date the person receives the notice. the 
person in writin~ may accept the determination and recommended penalty of 
the designated employee or may make a written request for a hearing on the 
occurrence of the violation the amount of the penalty. or both the occurrence 
of the violation and the amount of the penalty. 

(g) If the person accepts the determination and recommended penalty of 
the desianated employee the commissioner of a2riculture by order shall 
approve the determination and impose the recommended penalty. 

(h) If the person requests a hearin~ or fails to respond timely to the 
notice the designated employee shall set a hearing and give notice of the 
hearing to the person. The hearin~ shall be held by an administrative law 
judge of the State Office of Administrative Hearings. The administrative law 
judge shall make findings of fact and conclusions of law and promptly issue 
to the commissioner of agriculture a proposal for a decision about the 
occurrence of the violation and the amount of a proposed penalty. Based on 
the findings of fact. conclusions of law. and proposal for a decision. the 
commissioner of agrjculture by order may find that a violation has occurred 
and impose a penalty or may find that no violation occurred. 

(i) The notice of the commissioner of ai:riculture's order given to the 
person under Chapter 2001. Government Code. must include a statement of 
the right of the person to judicial review of the order. 

(j) Within 30 days after the date the commissioner of agriculture's order 
becomes final as provided by Section 2001.144 Government Code the 
person shall: 

II) pay the amount of the penalty· 
(2) pay the amount of the penalty and file a petition for judicial 

review contesting the occurrence of the violation. the amount of the penalty. 
or both the occurrence of the violation and the amount of the penalty: or 
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13) without paying the amount of the penalty. file a petition for 
judicial review contesting the occurrence of the violation the amount of the 
penalty or both the occurrence of the violation and the amount of the penalty. 

(k) Within the 30-day period a perso·n who acts under Subsection (il(3l 
of this section may: 

(1) stay enforcement of the penalty by: 
(Al paying the amount of the penalty to the court for placement 

in an escrow account: or 
(B) giving to the court a supersedeas bond that is approved by 

the court for the amount of the penalty and that is effective until all judicial 
review of the commissioner of agriculture's order is final: or 

(2) request the court to stay enforcement of the penalty by: 
(A) filing with the court a sworn affidavit of the person stating 

that the person is financially unable to pay the amount of the penalty and is 
financjal!y unable to give the supersedeas bond· and 

(B) giving a copy of the affidavit to the designated employee 
by certified mail. 

(I) A designated employee who recejyes a copy of an affidavit 
under Subsection (k)(2) of this section may file with the coun within five 
days after the date the copy is received. a contest to the affidavit. The court 
shall hold a hearing on the facts alleged in the affidavit as soon as practicable 
and shall stay the enforcement of the penalty on finding that the alleged facts 
are true. The person who files an affidavit has the burden of proving that the 
person is financially unable to pay the amount of the penalty and to give 
a supersedeas bond. 

(ml If the persop does not pay the amount of the penalty and the 
enforcement of the penalty is not stayed the designated employee may refer 
the matter to the attorney general for collection of the amount of the penalty. 

(n) Judicial review of the order of the commissioner of agriculture: 
(1) is instituted by filing a petition as provided by Subchapter G, 

Chapter 2001 Government Code: and 
(2) is under the substantial evidence rule. 

(o) If the court sustains the occurrence of the violation. the court may 
uphold or reduce the amount of the penalty and order the person to pay the full 
or reduced amount of the penalty If the court does not sustain the occurrence 
of the violation. the court shall order that no penalty is owed. 

(p) When the judgment of the court becomes final. the court shall 
proceed under this subsection. If the person paid the amount of the penalty 
and if that amount is reduced or is not upheld by the court. the court shall 
order that the appropriate amount plus accrued interest be remitted to the 
person. The .rate of the jnterest is the rate charged on lgans to depository 
institutions by the New York Federal Reserve Bank. and the ipterest shall be 
paid for the period beginning on the date the penalty was paid and ending on 
the date the penalty is remitted. If the person &ave a supersedeas bond and if 
the amount of the penalty is not upheld by the court. the court shall order the 
release of the bond. If the person gave a supersedeas bond and if the amount 
of the penalty js reduced. the court shall order the release of the bond after the 
person pays the amount. 
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{q) A penalty collected under this section shall be remitted to the 
comptroller for deposit in the general revenue fund. 

{t) All proceedings under this section are subject to Chapter 2001. 
Goyernment Code. 

Sec. 8. CRIMINAL OFFENSES AND PENALTIES. (a) A person 
commits an offense if the person intentionally or knowingly violates 
Section 3, 3A. 3B. 4, [m] 5 or SA of this Act or any rule of the commissioner 
of agriculture [ coinptroller] prescribed to enforce or implement those sections 
of this Act. 

(b) A person commits an offense if the person intentionally 
or knowingly: 

(1) refuses to permit a person authorized by Section 2 of this Act to 
test any motor fuel sold or held for sale in this state; 

(2) refuses to permit inspection of any document required to be kept 
or delivered by this Act upon request of a person authorized to inspect such 
documents by Section 5 or 5A of this Act; or 

(3) mutilates, destroys, secretes, forges, or falsifies any document, 
record, report, or sign required to be delivered, kept, filed, or posted by this 
Act or any rule prescribed by the commissioner of agriculture [comptroller] 
for the enforcement of this Act. 

(c) An offense under Subsection (a) of this section is 
a Class C misdemeanor. 

(d) An offense under Subsection (b) of this section is 
a Class B misdemeanor. 

(e) The commissioner of agriculture may request a prosecuting attorney 
to prosecute a violation of thjs Act (i\: tlSCf, the eon1pt10Hc1 01 the 
co111pt1olle1's autl101ized 1ep1csentati¥c, any Ian enfo1ee111cnt afficct, 01 the 
atto111ey geaetttl may file a co111plaint under this section]. 

Sec. 9. RULES AND FEES. (a) The commissioner of agriculture 
[comptroller] may adopt rules not inconsistent with this Act for the regulation 
of the sale of motor fuels containing ethanol and methanol. 

(b) The comptroller by rule may impose fees for testing, inspection, 
statement or record forms, sale of signs, or the performance of other services 
provided as determined necessary by the commissioner of a~riculture in the 
administration of this Act. 

( c) In addition to the fees authorized by Subsection (b) of this section, 
the comptroller by rule may impose a fee to be collected on a periodic basis 
determined by the comptroller from each distributor, supplier, wholesaler, 
and jobber who deals in a motor fuel, without regard to whether the motor fuel 
is subject to regulation under this Act. as determined necessary by the 
commissioner of agriculture. The comptroller by rule shall prescribe the form 
for reporting and remitting the fees imposed by and under this section. 

(d) The fees and penalties imposed by this Act or by a rule of the 
comptroller made pursuant to this Act shall be subject to the provisions of 
Chapter 111 and Sections 153.006, 153.007, and 153.401, Tax Code, except 
to the extent those sections are in conflict with this Act. 

(e) The total amount of the fees collected annually under this Act may 
not exceed the lesser of: 



FRIDAY, MAY 30, 1997 4025 

(1) the costs of administering and enforcing the provisions of this 
Act as determined necessary bv the commissioner of agriculture; or 

(2) $500,000. 
(f) The fees collected under this section may be used only; 

(1) by the comptroller to defray the cost of collecting the fees and 
penalties imposed by this Act but may not exceed $25,000 annually: or 

GD by the commissioner of agriculture for the administration and 
enforcement of this Act [by the eo1npttollc1 and shall be deposited in the 
Co1nphollc1 's Ope1 a ting Fund 062]. 

Sec. 10. (Conttacting fo1] ENFORCEMENT. The commissioner of 
agriculture shall enforce this Act and (co1npttollc1] may not contract for the 
enforcement of this Act [aftet due notice]. 

Sec. 11. DELIVERY OF DOCUMENTS TO FEDERAL GOYERNMENT. 
The commissioner of agriculture may make a copy of a manifest. bill of sale 
bill of lading. delivery ticket. letter of certification. or other document the 
commissioner may inspect under this Act. The commissioner may deliver 
a copy of a document made as provided by this section to the federal 
government for purposes of prosecuting a person for a violation of federal law 
relatin2 to the sale or transfer of motor fuel. 

Sec. 12. B!)SINESS OPPORTUNITY INFORMATION. The Texas 
Department of Commerce shall cooperate with the Department of 
Agriculture to: 

(1) djsseminate information regarding business opportunities 
available to a person who performs automotive fuel ratin~ tests: and 

(2\ develop markets for providers of automotive fuel rating 
testinG services. 

SECTION 12. Effective September 1, 1999, Chapter 1033, Acts of 
the 71st Legislature, Regular Session, 1989 (Article 8614, Vernon's Texas 
Civil Statutes), is amended by adding Section 13 to read as follows: 

Sec. 13. PRIYATE TESTING REQUIREMENT. (a) Employees of the 
Department of Agriculture may not perform more than 50 percent of 
automotive fuel rating tests required by law 

(bl Subsection (a) does not prohibit an employee of the Department of 
Agriculture from performinE an automotive fuel ratin~ test. 

(~) This section expires September 1 2001 
SECTION 13. Effective September 1, 2001, Chapter 1033, Acts of 

the 71st Legislature, Regular Session, 1989 (Article 8614, Vernon's Texas 
Civil Statutes), is amended by adding Section 13A to read as follows: 

Sec. 13A. PRIYATE TESTING REQUIREMENT. (a) Employees of the 
Department of Agriculture may not perform more than 25 percent of the 
automotive fuel rating tests required by law. 

(b) Subsection (a) does not prohibit an employee of the Department of 
Airjculture from performing an automotive fuel rating test. 

SECTION 14. Section 10.03, Chapter 419, Acts of the 74th Legislature, 
Regular Session, 1995, is amended to read as follows: 
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Sec. 10.03. TRANSITION: LICENSING. Subchapter H, Chapter 13, 
Agriculture Code, [ •• •dded by this Aet,] relating to inspecting or testing of 
a weighing or measuring device, applies to a person on or after 
September 1 1997 [only aftct the Dcpa1 t111cnt of Agt ictilture ieasonably 
dc1no11sh ates to the Lcgislati v e Budget Boa1d that the deptu tment's liccnJiing 
p1og1a1n:s for inspection and testing of liqttefied peholcutn gas rnetcrs and 
inspection and tc3ting of ranch scales undct Sabchaptc1s F and 6, Chapte1 13, 
J\grieulttue Code, respectively, will attain the pc1forn1t1nee goals established 
by the Legislative Budget Boatd]. 

SECTION 15. (a) This Act takes effect September 1, 1997. 
(b) The changes in law made by Section 11 of this Act apply only to 

a delivery, transfer, or sale, as applicable, of motor fuel that occurs on or after 
September 1, 1997. A delivery, transfer, or sale of motor fuel that occurs 
before September 1, 1997, is governed by the law in effect immediately 
before the effective date of this Act, and that law is continued in effect for 
that purpose. 

(c) All rules adopted by the comptroller for the administration of 
Chapter 1033, Acts of the 7lst Legislature, Regular 
Session, 1989 (Article 8614, Vernon's Texas Civil Statutes), in effect on 
September l, 1997, remain in effect until amended or repealed by the 
commissioner of agriculture. 

(d) Before December 1, 1997, each entity named in Section 403.321, 
Government Code, as added by this Act, shall appoint a representative to 
serve as a member of the Interagency Task Force on Texas Retail Food 
Store Regulation. 

(e) The Parks and Wildlife Department and the Texas Department of 
Health shall enter into the memorandum of agreement under Section 4 7 .0113, 
Parks and Wildlife Code, as added by this Act, and shall assume their 
responsibilities as provided by this Act and the agreement before 
January l, 1999. 

(f) The Interagency Task Force on Texas Retail Food Store Regulation 
shall report to the legislature under Section 403.321, Government Code, as 
added by this Act, before January 1, 1999. 

(g) The changes in law made by this Act relating to a penalty that may be 
imposed apply only to a violation that occurs on or after the effective date of 
this Act. A violation occurs on or after the effective date of this Act if each 
element of the violation occurs on or after that date. A violation that occurs 
before the effective date of this Act is covered by the law in effect when the 
violation occurred, and the former law is continued in effect for that purpose. 

SECTION 16. The importance of this legislation and the crowded 
condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended. 

The Conference Committee Report was read and was filed with the 
Secretary of the Senate. 
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Senator Bivins submitted the following Conference Committee Report: 

Honorable Bob Bullock 
President of the Senate 

Austin, Texas 
May 30, 1997 

Honorable James E. "Pete" Laney 
Speaker of the House of Representatives 

Sirs: 

We, Your Conference Committee, appointed to adjust the differences 
between the Senate and the House of Representatives on HB 318 have had 
the same under consideration, and beg to report it back with the 
recommendation that it do pass. 

BIVINS 
HAYWOOD 
RATLIFF 
SIBLEY 
On the part of the Senate 

CUELLAR 
RHODES 
KRUSEE 

On the part of the House 

The Conference Committee Report was read and was filed with the 
Secretary of the Senate. 

CONFERENCE COMMITTEE REPORT ON 
HOUSE BILL 1230 

Senator Duncan submitted the following Conference Committee Report: 

Honorable Bob Bullock 
President of the Senate 

Austin, Texas 
May 30, 1997 

Honorable James E. 11 Pete 11 Laney 
Speaker of the House of Representatives 

Sirs: 

We, Your Conference Committee, appointed to adjust the differences 
between the Senate and the House of Representatives on HB 1230 have 
had the same under consideration, and beg to report it back with the 
recommendation that it do pass. 

DUNCAN 
BIVINS 
FRASER 
HAYWOOD 
MADLA 
On the part of the Senate 

PLACE 
McREYNOLDS 
A. REYNA 

On the part of the House 
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The Conference Committee Report was read and was filed with the 
Secretary of the Senate. 

CONFERENCE COMMITTEE REPORT ON 
HOUSE BILL 1301 

Senator Whitmire submitted the following Conference 
Committee Report: 

Honorable Bob Bullock 
President of the Senate 

Honorable James E. "Pete" Laney 

Austin, Texas 
May 30, 1997 

Speaker of the House of Representatives 

Sirs: 

We, Your Conference Committee, appointed to adjust the differences 
between the Senate and the House of Representatives on HB 1301 have 
had the same under consideration, and beg to report it back with the 
recommendation that it do pass. 

WHITMIRE 
SHAPLEIGH 
PATTERSON 
WENTWORTH 
SHAPIRO 
On the part of the Senate 

ALLEN 
HIGHTOWER 
RAMSAY 

On the part of the House 

The Conference Committee Report was read and was filed with the 
Secretary of the Senate. 

CONFERENCE COMMITTEE REPORT ON 
HOUSE BILL 1941 

Senator Armbrister submitted the following Conference 
Committee Report: 

Honorable Bob Bullock 
President of the Senate 

Honorable James E. "Pete" Laney 
Speaker of the House of Representatives 

Sirs: 

Austin, Texas 
May 30, 1997 

We, Your Conference Committee, appointed to adjust the differences 
between the Senate and the House of Representatives on HB 1941 have 
had the same under consideration, and beg to report it back with the 
recommendation that it do pass. 
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ARMBRISTER 
BROWN 
LUCIO 
OGDEN 
NIXON 
On the part of the Senate 

PLACE 
GUTIERREZ 
KUEMPEL 
HIGHTOWER 
KING 
On the part of the House 
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The Conference Committee Report was read and was filed with the 
Secretary of the Senate. 

CONFERENCE COMMITTEE REPORT ON 
HOUSE BILL 3350 

Senator Sibley submitted the following Conference Committee Report: 

Honorable Bob Bullock 
President of the Senate 

Honorable James E. 11 Pcte 11 Laney 

Austin, Texas 
May 30, 1997 

Speaker of the House of Representatives 

Sirs: 

We, Your Conference Committee, appointed to adjust the differences 
between the Senate and the House of Representatives on HB 3350 have 
had the same under consideration, and beg to report it back with the 
recommendation that it do pass. 

SIBLEY 
SHAPIRO 
NELSON 

On the part of the Senate 

PLACE 
DUNNAM 
GALLOWAY 
HIGHTOWER 
KEEL 
On the part of the House 

The Conference Committee Report was read and was filed with the 
Secretary of the Senate. 

CONFERENCE COMMITTEE REPORT ON 
SENATE BILL 414 

Senator Moncrief submitted the following Conference Committee 
Report: 

Honorable Bob Bullock 
President of the Senate 

Honorable James E. "Pete" Laney 
Speaker of the House of Representatives 

Sirs: 

Austin, Texas 
May 30, 1997 

We, Your Conference Committee, appointed to adjust the differences 
between the Senate and the House of Representatives on SB 414 have met 



4030 SENATE JOURNAL - REGULAR SESSION 

and had the same under consideration, and beg to report it back with the 
recommendation that it do pass in the form and text hereto attached. 

MONCRIEF 
ELLIS 
MADLA 
ZAFFIRINI 

COLEMAN 
BERLANGA 
DAVILA 
HIRSCHI 

On the part of the Senate On the part of the House 

A BILL TO BE ENTITLED 
AN ACT 

relating to certain advance directives for medical treatment; providing 
administrative penalties. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
ARTICLE l. ADVANCE DIRECTIVES 

SECTION 1.01. Subtitle H, Title 2, Health and Safety Code, is amended 
by adding a chapter heading for Chapter 166 to read as follows: 

CHAPTER 166. ADVANCE DIRECTIVES 
SECTION 1.02. Subtitle H, Title 2, Health and Safety Code, is amended 

by adding Subchapter A, Chapter 166, to read as follows: 
SUBCHAPTER A. GENERAL PROYISIONS 

Sec. 166.001 SHORT TITLE. This chapter may be cited as the Adyancc 
Directives Act. 

Sec. 166.002. DEFINITIONS. In this chapter: 
(1) "Advance directive 11 means: 

(A) a directive. as that term js defined by Section 166.031: 
(B) an out-of-hospital DNR order as that term is defined by 

Section 166.081: or 
(C) a durable power of attorney for health care. 

(Z) "Attending physician" means a physician selected by or assigned 
to a patient who has primary responsjbj!ity for a patient's treatment and care. 

(3) 11 Competent" means possessine the ability. based on reasonable 
medical judgment to understand and appreciate the nature and consequences 
of a treatment decision. including the sianificant benefjts and harms of and 
reasonable alternatiyes to a proposed treatment decision. 

(4) 11 Declarant 11 means a person who has executed or issued 
a directive under this chapter. 

£5) 11 Durable power of attorney for health care" means a document 
delegating to an agent authority to make health care decisions executed or 
issued under Subchapter D. 

(6) "Incompetent" means lacking the ability. based on reasonable 
medical judgment. to understand and appreciate the nature and consequences 
of a treatment decision, including the significant benefits and harms of and 
reasonable alternatives to a proposed treatment decision. 

(7) 11 Life~sustaining procedure" means a medical procedure. 
treatment or intervention that uses mechanical or other artificial means to 
sustain. restore. or supplant a vital function and. when applied to a person in 
a terminal condition. serves only to prolong the process of dying. The term 
does not include the administration of medication or the performance of 
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a medical procedure considered to be necessary to proyide comfort or care or 
to alleviate pain. 

(8) 11 Physician 11 means: 
(A\ a physician licensed by the Texas State Board of Medical 

Examiners: or 
(B) a properly credentialed physician who holds a commission 

in the uniformed services of the United States and who is serving on active 
duty in this state. 

(9) "Terminal condition 11 means an incurable or irreversible 
condition caused by injury. disease. or illness that would produce death 
without the application of life-sustaining procedures. according to reasonable 
medical jud~ment. and in which the application of life-sustaining procedures 
serves only to postpone the moment of the patient's death. A patient who has 
been admitted to a program under which the person receives hospice services 
provided by a home and community support services agency licensed under 
Chapter 142 is presumed to have a terminal condition for pucposes of 
this chapter. 

(10) 0 Witness" means a person who may serve as a witness under 
Section 166.003. 

Sec 166.003. WITNESSES. (a) In any circumstance in which this 
chapter requires the executjop of an advance djrectiye or the issuance of 
a nonwritten advance directive to be witnessed a witness may not be: 

(ll related to the dec!arant by blood or marriage: 
(2) entitled to any part of the dec!arant's estate after the declarant's 

death under a will or codicil executed by the declarant or by operation of law: 
(3) the attendin~ physician: 
(4) an employee of the attendin~ physician: 
(5) a person or agent designated by the declarant to make 

a treatment decision· 
(6) a person who. at the time the directive is executed or the 

nonwritten directive is issued. has a claim against any part of the declarant's 
estate after the declarant's death· or 

(7) an employee of a health care facility in which the declarant is 
a patient if the employee is proyiding direct patjent care or is directly 
involved in the financial affairs of the facility. 

(b) For purposes of Subsection (a)(?), a person is directly jnyolyed in the 
financial affairs of a health care facility if the person serves as an officer 
director. partner. or business office employee of the health care facility or of 
any parent organization of the health care facility, 

Sec. 166.004. STATEMENT RELATING TO ADYANCE DIRECTIVE. 
(a) A health care provider shall maintain written policies regarding the 
jmplementation of advance directives. The policjes must include a clear and 
precise statement of any procedure the health care provider is unwilling or 
unable to withhold in accordance with an advance directive. 
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(bl Except as provided by Subsection (gl. the health care provider shall 
provide written notice to an individual of the written poljcies described by 
Subsection (a). The notice must be provided at the earlier of: 

(1) the time the individual is admitted to receive services from the 
health care provider: or 

(2) the time the health care provider begins providing care to 
the jndjvidual. 

(c) If. at the time notice is to be provided under Subsection (b). the 
indivjdual is incompetent or otherwise incapacitated and unable to receive the 
notice required by this section the provider shall provide the required written 
notice. in the following order of preference. to: 

(1) the individual's legal guardian: 
(2) the individual's spouse: 
(3) the individual's adult child: 
(4) the indiyidual's parent· 
15) the person admitting the individual: or 
(6) another person responsible for the health care decisions of 

the individual. 
(d) If Subsection (c) applies and except as proyided by Subsection (e). if 

a health care provider is unable. after diligent search. to locate an individual 
listed by Subsection (c). the health care provider is not required to provide the 
required notice. 

(el If an individual who was incompetent or otherwise incapacitated and 
unable to receive the notice required by this section at the tjme notice was to 
be provided under Subsection (b) later becomes able to receive the notice the 
health care provider shall provide the written notice at the time the individual 
becomes able to receive the notice. 

(fl In this section, health care provider means: 
(1) a hospital. including a rural primary care hospital: 
(2) an institution licensed under Chapter 242. including skilled 

nursing facilities: 
(3) a home and community support services afiency: 
(4) a personal care facility: and 
(5) a special care facility. 

(g) This section does not apply to outpatient hospital services including 
emergency services. 

SECTION 1.03. Chapter 672, Health and Safety Code, is transferred to 
Subtitle H, Title 2, Health and Safety Code, is redesignated as Subchapter B, 
Chapter 166, Health and Safety Code, and is amended to read as follows: 

SUBCHAPTER B [CIIAP'fER 692]. NATURAL DEATH [i'rC'f 
[Sec. 672.081. SIIORT TITLE. This ehaptet llHlJ be cited as the Piatutal 

Death 10..et.] 
Sec. 166.031 [692.882). DEFINITIONS. In this subchapter [ehapte1]: 

(1) ["2\ttcnding ph)sieia11" 1neans the ph)sieian evho has pthna1y 
1csponsibility fut a patient's tteahnent and care. 

[(2) "Cotnpctent" ntcans possessing the ability, hnsed on 1casonable 
tncdical judgntcnt, to undctstand and apptceiate the nattt1e and conseqttcnecs 
of a t1cat1uent decision, including the significant benefits and ha1111s of and 
1casoaablc altctnativcs to A proposed heatrnent decision. 
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tncans a pctson nho has excei:ited 01 
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issttcd 

(t-+7] "Directive" means an instruction made under 
Section 166 032. 166.034 or 166.035 [672.883, 672.885, 01 672.886] to 
withhold or withdraw life-sustaining procedures in the event of 
a terminal condition. 

(2) [ (5) "Inco1npetcnt" rneans lacking the ability, based on 
1easonablc 1ncd:ieal judgntent, to 1:111dc1stttnd and appteciate the natu1c and 
conseqnenees of a t1eatn1ent decision, including the significant benefits and 
harnts of and tcasonablc altc1nati1;1es to a ptoposcd tteattncnt decision. 

((6) "Life sustaining ptoeedtue" 111eans a tnedieal p1oeedurc or 
inlet vcntion that ttscs 1nechanical 01 otltet attifieial n1cans to sustain, 1csto1c, 
01 supplant a ~ital function, and onl) a1tificiall1 postpones the 1110111cnt of 
death of a patient in a tc1111inal condition nhosc death is inuninent 01 will 
1csult n ithin a tel a ti" cly shot t tirnc n ithout the application of the ptoccdtue. 
The te1111 docs not include the adatinisttation of atcdication 01 the 
pcrfo1n1ancc of a ntcdical p1occdu1c considc1cd to be ncccssn11 to pto•idc 
eo111fo1t 01 ca1c 01 to alleviate pain. 

[(7) "Phjsiciann ntcans a phj&ician licensed by the 'fcxas State 
Boatd of l\fcdical Exa1ni11c1s Of a p1ope1ly ctcdcntialcd physician who holds 
a connnissioa in the uniforated set vices of the United States and n ho is 
sea v ing ou active duty in this state. 

[t&)] "Qualified patient" means a patient with a terminal condition 
that has been diagnosed and certified in writing by the attending physician 
and one other physician who have personally examined the patient. 

['9) !IT . j d.. !! • bl . 'bl ( ~Cilililla con than 111ca11s an IllCUta c 01 lllCVCISI c 
condition caused by inju11, disease, 01 illness that n:o'Jld ptoduec death 
hithout the application of life sustaining p1oeedu1es, aeeotding to 1caso1utble 
111edical judg111c11t, and in nhieh the application of life !!IUstaining p1ocedu1es 
sci Yt3 only to postpone the 1non1ent of the patient's death.] 

Sec. 166.032 [672.883]. WRITTEN DIRECTIVE BY COMPETENT 
ADULT; NOTICE TO PHYSICIAN. (a) A competent adult may at any time 
execute a written directive. 

(b) The declarant must sign the directive in the presence of two 
witnesses, and those witnesses must sign the directive. 

(c) [A ~itness n1ay uot be. 
((1) related to the dcclatant by blood 01 111a11iagc, 
((2) entitled to &ii) paft of the dcclatant's estate afte1 the deelatallt's 

death uadet a will 01 codicil executed b] the deelafant 01 by opctation oflan, 
[(3) the attending phjsieian, 
[(4) an eatployec of the attending physician, 
((5) an en1plo1ec of a health ea1c facility in which the deelatAnt is 

a patient if the e111ployee is p1oviding ditect patient eate to the deehnant 01 is 
ditectly invol~cd in the financial affAits of the facility, 

[(6) a patient in a health care facility in nltieh the declatant is 
a patient, Of 

((7) a petson who, at the titne the diteetive is exeettted, has a clairn 
against any pat t of the deelatant's estate aftct the dccla1ant's death. · 
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[tdJ) A declarant may include in a directive directions other than those 
provided by Section 166.033 [ 672.004) and may designate in a directive 
a person to make a treatment decision for the declarant in the event the 
declarant becomes comatose, incompetent, or otherwise mentally or 
physically incapable of communication. 

(l!) [ttj) A declarant shall notify the attending physician of the existence 
of a written directive. If the declarant is comatose, incompetent, or otherwise 
mentally or physically incapable of communication, another person may 
notify the attending physician of the existence of the written directive. The 
attending physician shall make the directive a part of the declarant's 
medical record. 

Sec. 166.033 [672.004). FORM OF WRITTEN DIRECTIVE. A written 
directive may be in the following form: 

"DIRECTIVE 
TO PHYSICIANS 

"Directive made this day of (month, year). 
"I , being of sound mind, wilfully and 

voluntarily make known my desire that my life shall not be artificially 
prolonged under the circumstances set forth in this directive. 

"I. If at any time I should have an incurable or irreversible condition 
caused by injury, disease, or illness certified to be a terminal condition by two 
physicians, and if the application of life-sustaining procedures would serve 
only to artificially postpone the moment of my death, and if my attending 
physician determines that my death is imminent or will result within 
a relatively short time without the application of life-sustaining procedures, 
I direct that those procedures be withheld or withdrawn, and that I be 
permitted to die naturally. 

"2. In the absence of my ability to give directions regarding the use of 
those life-sustaining procedures, it is my intention that this directive be 
honored by my family and physicians as the final expression of my legal right 
to refuse medical or surgical treatment and accept the consequences from 
that refusal. 

"3. If I have been diagnosed as pregnant and that diagnosis is known to 
my physician, this directive has no effect during my pregnancy. 

"4. This directive is in effect until it is revoked. 
"5. I understand the full import of this directive and I am emotionally and 

mentally competent to make this directive. 
"6. I understand that I may revoke this directive at any time. 

"Signed ____ ~--~-~-~---
(City, County, and State of Residence) 

I am not related to the declarant by blood or marriage. I would not be 
entitled to any portion of the declarant's estate on the declarant's death. I am 
not the attending physician of the declarant or an employee of the attending 
physician. [I a11111ot a patient in the health catc facility in which the deela1 ant 
is• patient.) I have no claim against any portion of the declarant's estate on 
the declarant's death. Furthermore, if I am an employee of a health = 
facility in which the declarant is a patient, I am not involved in providing 
direct patient care to the declarant and am not an officer director, partner or 
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business office employee of the health care facility or of any parent 
organization of the health care [ dircctl) ia vol v cd in the financial affaits of the 
heltttlt] facility. 

11 Witness 
·~~~~~~~~~~~~~~ 

"Witness 
'==~~~~~~~~~~~~~ 

Sec. 166.034 [672.885]. ISSUANCE OF NONWRITTEN DIRECTIVE 
BY COMPETENT ADULT QUALIFIED PATIENT. (a) A competent 
qualified patient who is an adult may issue a directive by a nonwritten means 
of communication. 

(b) A declarant must issue the non written directive in the presence of the 
attending physician and two witnesses. [The nitncsses 111ust possess the sa1nc 
qualifications as aze 1cqui1ed by Section 672.003(c).] 

(c) The physician shall make the fact of the existence of the directive 
a part of the declarant's medical record and the witnesses shall sign the entry 
in the medical record. 

Sec. 166.035 [672.886]. EXECUTION OF DIRECTIVE ON BEHALF 
OF PATIENT YOUNGER THAN 18 YEARS OF AGE. The following 
persons may execute a directive on behalf of a qualified patient who is 
younger than 18 years of age: 

(1) the patient's spouse, if the spouse is an adult; 
(2) the patient's parents; or 
(3) the patient's legal guardian. 

Sec I 66.036. NOTARIZED DOCUMENT NOT REQUIRED: 
REQUIREMENT OF SPECIFIC FORM PROHIBITED. (a) A written 
directive executed under Section 166.033 or 166.035 is effective without 
regard to whether the document has been notarized. 

(b) A physician, health care facility or health care professional may not 
require that: 

(1) a directive be notarized: or 
(2l a person use a form provided by the physician. health care 

facility, or health care professional. 
Sec. 166.037 (672.887]. PATIENT DESIRE SUPERSEDES DIRECTIVE. 

The desire of a competent qualified patient, including a competent qualified 
patient younger than 18 years of age, supersedes the effect of a directive. 

Sec. 166.038 [672.888]. PROCEDURE WHEN DECLARANT JS 
INCOMPETENT OR INCAPABLE OF COMMUNICATION. (a) This 
section applies when an adult qualified patient has executed or issued 
a directive and is comatose, incompetent, or otherwise mentally or physically 
incapable of communication. 

(b) If the adult qualified patient has designated a person to make 
a treatment decision as authorized by Section 166.032(cl [672.883(d)], the 
attending physician and the designated person may make a treatment decision 
to withhold or withdraw life-sustaining procedures from the patient. 

(c) If the adult qualified patient has not designated a person to make 
a treatment decision, the attending physician shall comply with the directive 
unless the physician believes that the directive does not reflect the patient's 
present desire. 
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Sec. 166.039 [692.909]. PROCEDURE WHEN PERSON HAS NOT 
EXECUTED OR ISSUED A DIRECTIVE AND IS INCOMPETENT OR 
INCAPABLE OF COMMUNICATION. (a) If an adult qualified patient has 
not executed or issued a directive and is comatose, incompetent, or otherwise 
mentally or physically incapable of communication, the attending physician 
and the patient's legal guardian or an agent under a durable power of attorney 
for health care may make a treatment decision that may include a decision to 
withhold or withdraw life-sustaining procedures from the patient. 

(b) If the patient does not have a legal guardian or an agent under 
a durable power of attorney for health care, the attending physician and = 
person from one [at least t\\O petsoas, if 8\ittilable,] of the following 
categories, in the following priority, may make a treatment decision that may 
include a decision to withhold or withdraw life-sustaining procedures: 

(1) the patient's spouse; 
(2) [o majolity of] the patient's reasonably available adult children; 
(3) the patient's parents; or 
( 4) the patient's nearest living relative. 

(c) A treatment decision made under Subsection (a) or (b) must be based 
on knowledge of what the patient would desire, if known. 

(d) A treatment decision made under Subsection (b) must be documented 
in the patient's medical record and signed by the attending physician [made in 
the presence of at least tno witnesses Hho possess the :stunt qttalifications as 
ate 1cqui1ed bJ Section 672.803(c)]. 

(el If the patient does not have a legal guardian and a person listed in 
Subsection (h) is not available a treatment decision made under Subsection 
(b) must be wjtnessed by another physjcian who is not involved in the 
treatment of the patient. 

ill [ ftj] The fact that an adult qualified patient has not executed or 
issued a directive does not create a presumption that the patient does not 
want a treatment decision to be made to withhold or withdraw 
life-sustaining procedures. 

Sec. 166.040 [692.010]. PATIENT CERTIFICATION AND 
PREREQUISITES FOR COMPLYING WITH DIRECTIVE. (a) An 
attending physician who has been notified of the existence of a directive shall 
provide for the declarant's certification as a qualified patient on diagnosis of 
a terminal condition. 

(b) Before withholding or withdrawing life-sustaining procedures from 
a qualified patient under this subchapter [chapter], the attending 
physician must: 

(1) determine that the patient's death is imminent or will result 
within a relatively short time without application of those procedures; 

(2) note that determination in the patient's medical record; and 
(3) determine that the steps proposed to be taken are in accord with 

this subchapter [ chaptCJ] and the patient's existing desires. 
Sec. 166.041 (672.0ll]. DURATION OF DIRECTIVE. A directive is 

effective until it is revoked as prescribed by Section 166.042 (692.012]. 
Sec. 166.042 [692.012]. REVOCATION OF DIRECTIVE. (a) A 

declarant may revoke a directive at any time without regard to the declarant's 
mental state or competency. A directive may be revoked by: 
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(1) the declarant or §Omeone in the declarant's presence and at the 
declarant's direction canceling, defacing, obliterating, burning, tearing, or 
otherwise destroying the directive; 

(2) the declarant signing and dating a written revocation that 
expresses the declarant's intent to revoke the directive; or 

(3) the declarant orally stating the declarant's intent to revoke the 
directive. 

(b) A written revocation executed as prescribed by Subsection (a)(2) 
takes effect only when the declarant or a person acting on behalf of the 
declarant notifies the attending physician of its existence or mails the 
revocation to the attending physician. The attending physician or the 
physician's designee shall record in the patient's medical record the time and 
date when the physician received notice of the written revocation and shall 
enter the word "VOID" on each page of the copy of the directive in the 
patient's medical record. 

(c) An oral revocation issued as prescribed by Subsection (a)(3) takes 
effect only when the declarant or a person acting on behalf of the declarant 
notifies the attending physician of the revocation. The attending physician or 
the physician's designee shall record in the patient's medical record the time, 
date, and place of the revocation, and, if different, the time, date, and place 
that the physician received notice of the revocation. The attending physician 
or the physician's designees shall also enter the word "VOID" on each page of 
the copy of the directive in the patient's medical record. 

(d) Except as otherwise provided by this subchapter (chapter], a person 
is not civilly or criminally liable for failure to act on a revocation made under 
this section unless the person has actual knowledge of the revocation. 

Sec. 166.043 (672.013]. REEXECUTION OF DIRECTIVE. A declarant 
may at any time reexecute a directive in accordance with the procedures 
prescribed by Section 166.032 (672.003], including reexecution after the 
declarant is diagnosed as having a terminal condition. 

Sec. 166.044 (672.014]. EFFECT OF DIRECTIVE ON INSURANCE 
POLICY AND PREMIUMS. (a) The fact that a person has executed or issued 
a directive under this subchapter [chapter] does not: 

(I) restrict, inhibit, or impair in any manner the sale, procurement, or 
issuance of a life insurance policy to that person; or 

(2) modify the terms of an existing life insurance policy. 
(b) Notwithstanding the terms of any life insurance policy, the fact that 

life-sustaining procedures are withheld or withdrawn from an insured 
qualified patient under this subchaptcr [chapter] does not legally impair or 
invalidate that person's life insurance policy. 

(c) A physician, health facility, health provider, insurer, or health care 
service plan may not require a person to execute or issue a directive as 
a condition for obtaining insurance for health care services or receiving 
health care services. 

(d) The fact that a person has executed or issued or failed to execute or 
issue a directive under this subchapter [chapter] may not be considered in any 
way in establishing insurance premiums. 
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Sec. 166.045 [672.015]. LIMITATION OF LIABILITY FOR 
WITHHOLDING OR WITHDRAWING LIFE-SUSTAINING PROCEDURES. 
(a) A physician or health facility that. in ~ood faith causes life-sustaining 
procedures to be withheld or withdrawn from a qualified patient in 
accordance with this subchapter [ cltaptc1] is not civilly liable for that action 
[ ttnless neg I igcnt]. 

(b) A health professional, acting under the direction of a physician, who 
participates. jn ~ood faith. in withholding or withdrawing life-sustaining 
procedures from a qualified patient in accordance with this subchapter 
[chaptc1] is not civilly liable for that action [ttn:lcss negligent]. 

(c) A physician, or a health professional acting under the direction of 
a physician, who participates. in EOOd faith in withholding or withdrawing 
life-sustaining procedures from a qualified patient in accordance with this 
subchapter [ cltapte1] is not criminally liable or guilty of unprofessional 
conduct as a result of that action [unle'8 negligent]. 

Sec. 166.046 [672.816]. LIMITATION OF LIABILITY FOR FAILURE 
TO EFFECTUATE DIRECTIVE. (a) A physician, health care facility, or 
health care professional who has no knowledge of a directive is not civilly or 
criminally liable for failing to act in accordance with the directive. 

(b) A physician, or a health professional acting under the direction of 
a physician, is not civilly or criminally liable for failing to effectuate 
a qualified patient's directive. 

(c) If an attending physician refuses to comply with a directive or 
treatment decision, the physician shall make a reasonable effort to transfer the 
patient to another physician. 

Sec. 166.047 [672.817]. HONORING DIRECTIVE DOES NOT 
CONSTITUTE OFFENSE OF AIDING SUICIDE. A person does not commit 
an offense under Section 22.08, Penal Code, by withholding or withdrawing 
life-sustaining procedures from a qualified patient in accordance with this 
subchapter [ eltttpte1 ]. 

Sec. 166.048 ["6'"'72,....8"'1"'8]. CRIMINAL PENALTY; PROSECUTION. (a) A 
person commits an offense if the person intentionally conceals, cancels, 
defaces, obliterates, or damages another person 1s directive without that 
person's consent. An offense under this subsection is a Class A misdemeanor. 

(b) A person is subject to prosecution for criminal homicide under 
Chapter 19, Penal Code, if the person, with the intent to cause life-sustaining 
procedures to be withheld or withdrawn from another person contrary to the 
other person's desires, falsifies or forges a directive or intentionally conceals 
or withholds personal knowledge of a revocation and thereby directly causes 
life-sustaining procedures to be withheld or withdrawn from the other person 
with the result that the other person's death is hastened. 

Sec. 166.049 [672.819]. PREGNANT PATIENTS. A person may not 
withdraw or withhold life-sustaining procedures under this subchapter 
[ clt•pte1] from a pregnant patient. 

Sec. 166.050 (672.828]. MERCY KILLING NOT CONDONED. This 
subchapter [ chttpte1] does not condone, authorize, or approve mercy killing or 
permit an affirmative or deliberate act or omission to end life except to permit 
the natural process of dying as provided by this subchapter (chttptc1]. 
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Sec. 166.051 [672.821]. LEGAL RIGHT OR RESPONSIBILITY NOT 
AFFECTED. This subchapter [ ehopter] does not impair or supersede any 
legal right or responsibility a person may have to effect the withholding or 
withdrawal of life-sustaining procedures in a lawful manner. 

SECTION 1.04. Chapter 674, Health and Safety Code, is transferred to 
Subtitle H, Title 2, Health and Safety Code, is redesignated as Subchapter C, 
Chapter 166, Health and Safety Code, and is amended to read as follows: 

SUBCHAPTER C (CllAP'FER 694]. OUT-OF-HOSPITAL 
DO-NOT-RESUSCITATE ORDERS 

Sec. 166.081 [694.801]. DEFINITIONS. In this subchapter [ehoptet]: 
(1) [!!lrttcnding physician" rneans the physician who has p1i111&1J 

responsibilitj fot a petson's hcahnent and care. 
((2) 11 Boatd" 111cans the Texas Boatd of Ilealth. 
[ffl] "Cardiopulmonary resuscitation" includes a component of 

cardiopulmonary resuscitation. 
(2) ((4) "Contpetcnt" nteaas possessing the ability, based on 

1cago112tblc znedical jttdg1ncnt, to nndc1stand and appreciate the nattttc and 
conscqttences of a heatrnent decision, including the significant benefits and 
ha1111s of, and teasonable altc111ativcs to, a ptoposed hcata1ent decision. 

[(5) !!Deela1antn n1cans a person nho has executed or issued an 
out of hospital do not tc5useitate 01dc1 undct this chapter. 

[f6) "Dcpattrncnt" nteans the Texas Deplut1nent of Ilealth. 
[ffl] "DNR identification device" means an identification device 

specified by the board under Section 166.103 (694.823] that is worn for the 
purpose of identifying a person who has executed or issued an out-of-hospital 
DNR order or on whose behalf an out-of-hospital DNR order has been 
executed or issued under this subchapter (ehoptct]. 

Q..) [(8) "Du1able pon:et of atfotne) fot health ea1e 11 nteans 
a doeu111ent delegating to nu agent the nttthot ity to 111ake health eate decisions 
fo1 a person in acco1daacc with Cltaptc1 135, Civil Ptneticc and 
Rctnedics Code. 

[ffl) "Emergency medical services" has the meaning assigned by 
Section 773.003. 

(.±) (('i117) "Emergency medical services personnel" has the meaning 
assigned by Section 773.003. 

ill [tHi] "Health care professionals" means physicians, nurses, and 
emergency medical services personnel and, unless the context requires 
otherwise, includes hospital emergency personnel. 

(.Q.) [f12) "Inco1npctcnt" 1ncans lacking the ability, based on 
1casonablc 1ncdieal judg1ncnt, to understand and: appreciate the natutc and 
consequences of a ltcahnent decision, including the significant benefits and 
lta11ns of, and 1easonablc alternatives to, a proposed t1cata1ent decision. 

[(13) "Life sustaining p1occdu1c" 111eans a n1cdical p1occdtt1e, 
t1catn1cnt, or intct vention that uses ntcchanical 01 othe1 a1tificial n1cans- to 
:Jttstain, zcsto1e, 01 supplant a sponttu2eous ~ital function and, nhen app1icd to 
a pe1so11 in a tetntinal condition, set ;cs onlJ to p1olong the p1ocess of dJing. 
The te1111 docs not include the ada1inishatio11 of 111cdication 01 the 
pe1fo11nancc of a ntedical p1occdtttc considered to be neecssa1y to ptovide 
con1fo1t 01 care 01 to alleviate pain 01 the provision of wate1 or nutrition. 
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[tf-41] "Out-of-hospital DNR order": 
(A) means a legally binding out-of-hospital do-not-resuscitate 

order, in the form specified by the board under Section 166.083 [674.883], 
prepared and signed by the attending physician of a person who has been 
diagnosed as having a terminal condition, that documents the instructions of 
a person or the person's legally authorized representative and directs health 
care professionals acting in an out-of-hospital setting not to initiate or 
continue the following life-sustaining procedures: 

(i) cardiopulmonary resuscitation; 
(ii) endotracheal intubation or other means of 

advanced airway management; 

medications; and 

(iii) artificial ventilation; 
(iv) defibrillation; 
(v) transcutaneous cardiac pacing; 
(vi) the administration of cardiac resuscitation 

(vii) other life-sustaining procedures specified by 
the board under Section 166.1031al [674.823(•)]; and 

(B) does not include authorization to withhold medical 
interventions or therapies considered necessary to provide comfort or care or 
to alleviate pain or to provide water or nutrition. 

(11 [ft57] "Out-of-hospital setting" means any setting outside of 
a licensed acute care hospital in which health care professionals are called for 
assistance, including long-term care facilities, in-patient hospice facilities, 
private homes, and vehicles during transport. 

.(fil [(16) "Ph1sician" 111ea11s a ph)sieian liccnsed bj the Texas State 
Botnd of P..ledical Exa1nine1s 01 a p1ope1l1 e1edcntialed physician nho holds 
a eo1111nissian in the u11ifo11ned set •ices of the United States sad who is 
set ;dug on acti • c du ts in this state. 

[ti-71] "Proxy" means a person designated and authorized by 
a directive executed or issued in accordance with Subchapter B [Chopte1 672] 
to make a treatment decision for another person in the event the other person 
becomes comatose, incompetent, or otherwise mentally or physically 
incapable of communication. 

(2) [~] "Qualified relatives" means those persons authorized to 
execute or issue an out-of-hospital DNR order on behalf of a person who is 
comatose, incompetent, or otherwise mentally or physically incapable of 
communication under Section 166.088 [ 674.888]. 

(lQ) [ft9)] "Statewide out-of-hospital DNR protocol" means a set of 
statewide standardized procedures adopted by the board under 
Section 166. 103 [674.823] for withholding cardiopulmonary resuscitation 
and certain other life-sustaining procedures by health care professionals 
acting in out-of-hospital settings. 

[(20) 11 Tc1ntinal condition" rncans an incruablc or irreversible 
condition caused b) iajuty, disease, 01 illness that would ptoduce death 
without the application of life sustaining p1 occdttt es, acco1 ding to 1 casonable 
atedieal judgrncnt, and in nhich the application of life sttstaiaing procedttres 
ser ~cs only to postpone the 1no111ent of the pe1son's death.] 
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Sec. 166.082 (674.002]. OUT-OF-HOSPITAL DNR ORDER; 
DIRECTIVE TO PHYSICIANS. (a) A competent person who has been 
diagnosed by a physician as having a terminal condition may at any time 
execute a written out-of-hospital DNR order directing health care 
professionals acting in an out-of-hospital setting to withhold cardiopulmonary 
resuscitation and certain other life-sustaining procedures designated by 
the board. 

(b) The declarant must sign the out-of-hospital DNR order in the 
presence of two witnesses, and those witnesses must sign the order. The 
attending physician of the declarant must sign the order and shall make the 
fact of the existence of the order and the reasons for execution of the order 
a part of the declarant's medical record. 

(c) (it witness 111ust have the 3&111e qualifications as those p1ovidcd bj 
Section 672.883(c). 

[trl}] If the person is incompetent but previously executed or issued 
a directive to physicians in accordance with Subchapter B (Chapte1 672], the 
physician may rely on the directive as the person's instructions to issue an 
out-of-hospital DNR order and shall place a copy of the directive in the 
person's medical record. The physician shall sign the order in lieu of the 
person signing under Subsection (b ). 

UU [ttj] If the person is incompetent but previously executed or issued 
a directive to physicians in accordance with Subchapter B (Chapte1 672] 
designating a proxy, the proxy may make any decisions required of the 
designating person as to an out-of-hospital DNR order and shall sign the order 
in lieu of the person signing under Subsection (b ). 

W [ffl] If the person is now incompetent but previously executed or 
issued a durable power of attorney for health care [in aeco1donee "ith 
Chaplet 135, Civil Ptacticc and Re1ncdies Code], designating an agent, the 
agent may make any decisions required of the designating person as to an 
out-of-hospital DNR order and shall sign the order in lieu of the person 
signing under Subsection (b). 

ill [tg}] The board, on the recommendation of the department, shall by 
rule adopt procedures for the disposition and maintenance of records of an 
original out-of-hospital DNR order and any copies of the order. 

(g) [tit)] An out-of-hospital DNR order is effective on its execution. 
Sec. I 66.083 (674.003]. FORM OF OUT-OF-HOSPITAL DNR ORDER. 

(a) A written out-of-hospital DNR order shall be in the standard form 
specified by board rule as recommended by the department. 

(b) The standard form of an out-of-hospital DNR order specified by the 
board must, at a minimum, contain the following: 

(1) a distinctive single-page format that readily identifies the 
document as an out-of-hospital DNR order; 

(2) a title that readily identifies the document as an out-of-hospital 
DNR order; 

(3) the printed or typed name of the person; 
(4) a statement that the physician signing the document is the 

attending physician of the person, that the physician has diagnosed the person 
as having a terminal condition, and that the physician is directing health care 
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professionals acting in out-of-hospital settings not to initiate or continue 
certain life-sustaining procedures on behalf of the person, and a listing of 
those procedures not to be initiated or continued; 

(5) a statement that the person understands that the person may 
revoke the out-of-hospital DNR order at any time by destroying the order and 
removing the DNR identification device, if any, or by communicating to 
health care professionals at the scene the person's desire to revoke the 
out-of-hospital DNR order; 

(6) places for the printed names and sign1tures of the witnesses and 
attending physician of the person and the medical license number of the 
attending physician; 

(7) a separate section for execution of the document by the legal 
guardian of the person, the person's proxy, an agent of the person having 
a durable power of attorney for health care, or the attending physician 
attesting to the issuance of an out-of-hospital DNR order by nonwritten means 
of communication or acting in accordance with a previously executed or 
previously issued directive to physicians under Section 166.082(c) 
(674.002(d)] that includes the following: 

(A) a statement that the legal guardian, the proxy, the agent, 
the person by nonwritten means of communication, or the physician directs 
that the listed life-sustaining procedures should not be initiated or continued 
in behalf of the person; and 

(B) places for the printed names and signatures of the 
witnesses and, as applicable, the legal guardian, proxy, agent, or physician; 

(8) a separate section for execution of the document by at least two 
qualified relatives of the person when the person does not have a legal 
guardian, proxy, or agent having a durable power of attorney for health care 
and is comatose, incompetent, or otherwise mentally or physically incapable 
of communication, including: 

(A) a statement that the relatives of the person are qualified 
to make a treatment decision to withhold cardiopulmonary resuscitation 
and certain other designated life-sustaining procedures under 
Section 166.088 [674.888] and, based on the known desires of the person or 
a determination of the best interest of the person, direct that the listed 
life-sustaining procedures should not be initiated or continued in behalf of the 
person; and 

(B) places for the printed names and signatures of the 
witnesses and qualified relatives of the person; 

(9) a place for entry of the date of execution of the document; 
(10) a statement that the document is in effect on the date of its 

execution and remains in effect until the death of the person or until the 
document is revoked; 

(11) a statement that the document must accompany the person 
during transport; 

(12) a statement regarding the proper disposition of the document or 
copies of the document, as the board determines appropriate; and 

(13) a statement at the bottom of the document, with places for the 
signature of each person executing the document, that the document has been 
properly completed. 
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(c) The board may, by rule and as recommended by the department, 
modify the standard form of the out-of-hospital DNR order described by 
Subsection (b) in order to accomplish the purposes of this 
subchapter [chaplet]. 

Sec. 166.084 [674.004]. ISSUANCE OF OUT-OF-HOSPITAL DNR 
ORDER BY NONWRITTEN COMMUNICATION. (a) A competent person 
who is an adult may issue an out-of-hospital DNR order by 
nonwritten communication. 

(b) A declarant must issue the nonwritten out-of-hospital DNR order in 
the presence of the attending physician and two witnesses. [The H itncsscs 
1nust possess the sn:n1c qualification3 as those p1ovided by 
Section 672.883(e).] 

(c) The attending physician and witnesses shall sign the out-of-hospital 
DNR order in .the. [tlt1tt] place of the document provided by 
Section l 66.0831blC7l [674.003(b)(7)] and the attending physician shall sign 
the document in the place required by Section l 66.083(b)03) [674.003(b)(13)]. 
The physician shall make the fact of the existence of the out-of-hospital DNR 
order a part of the declarant's medical record and the witnesses shall sign that 
entry in the medical record. 

(d) An out-of-hospital DNR order issued in the manner provided by this 
section is valid and shall be honored by responding health care professionals 
as if executed in the manner provided by Section 166.082 [674.002]. 

Sec. 166.085 [674.005]. EXECUTION OF OUT-OF-HOSPITAL DNR 
ORDER ON BEHALF OF A MINOR. The following persons may execute an 
out-of-hospital DNR order on behalf of a minor: 

(1) the minor's parents; 
(2) the minor's legal guardian; or 
(3) the minor's managing conservator. 

Sec. 166.086 [674.006]. DESIRE OF PERSON SUPERSEDES 
OUT-OF-HOSPITAL DNR ORDER. The desire of a competent person, 
including a competent minor, supersedes the effect of an out-of-hospital DNR 
order executed or issued by or on behalf of the person when the desire is 
communicated to responding health care professionals as provided by this 
subchapter [eh•ptet]. 

Sec. 166.087 [674.007]. PROCEDURE WHEN DECLARANT IS 
INCOMPETENT OR INCAPABLE OF COMMUNICATION. (a) This 
section applies when a person 18 years of age or older has executed or issued 
an out-of-hospital DNR order and subsequently becomes comatose, 
incompetent, or otherwise mentally or physically incapable of communication. 

(b) If the adult person has designated a person to make a treatment 
decision as authorized by Section 166.032(c) [672.003(d)], the attending 
physician and the designated person shall comply with the out-of-hospital 
DNR order. 

(c) If the adult person has not designated a person to make a treatment 
decision as authorized by Section 166.032(c) [672.003(d)], the attending 
physician shall comply with the out-of-hospital DNR order unless the 
physician believes that the order does not reflect the person's present desire. 
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Sec. 166.088 (674.888]. PROCEDURE WHEN PERSON HAS NOT 
EXECUTED OR ISSUED OUT-OF-HOSPITAL DNR ORDER AND IS 
INCOMPETENT OR INCAPABLE OF COMMUNICATION. (a) If an adult 
person has not executed or issued an out-of-hospital DNR order and is 
comatose, incompetent, or otherwise mentally or physically incapable of 
communication, the attending physician and the person's legal guardian, 
proxy, or agent having a durable power of attorney for health care may 
execute an out-of-hospital DNR order on behalf of the person. 

(b) If the person does not have a legal guardian, proxy, or agent, 
the attending physician and at least two qualified relatives may execute an 
out-of-hospital DNR order in the same manner as a treatment decision made 
under Section I 66.039(b) [ 672.889(b)]. 

(c) A decision to execute an out-of-hospital DNR order made under 
Subsection (a) or (b) must be based on knowledge of what the person would 
desire, if known. 

(d) An out-of-hospital DNR order executed under Subsection (b) must be 
made in the presence of at least two witnesses [who posscs3 the saa1e 
qualifications that a1c 1cquhcd by Section 672.883(c)]. 

(e) The fact that an adult person has not executed or issued an 
out-of-hospital DNR order does not create a presumption that the person does 
not want a treatment decision made to withhold cardiopulmonary 
resuscitation and certain other designated life-sustaining procedures 
designated by the board. 

Sec. 166.089 (674.999]. COMPLIANCE WITH OUT-OF-HOSPITAL 
DNR ORDER. (a) When responding to a call for assistance, health care 
professionals shall honor an out-of-hospital DNR order in accordance with 
the statewide out-of-hospital DNR protocol and, where applicable, locally 
adopted out-of-hospital DNR protocols not in conflict with the statewide 
protocol if: 

(1) the responding health care professionals discover an executed or 
issued out-of-hospital DNR order form on their arrival at the scene; and 

(2) the responding health care professionals comply with 
this section. 

(b) If the person is wearing a DNR identification device, the responding 
health care professionals must comply with Section 166.090 [674.818]. 

(c) The responding health care professionals must establish the identity 
of the person as the person who executed or issued the out-of-hospital DNR 
order or for whom the out-of-hospital DNR order was executed or issued. 

(d) The responding health care professionals must determine that the 
out-of-hospital DNR order form appears to be valid in that it includes: 

(1) written responses in the places designated on the form for the 
names, signatures, and other information required of persons executing or 
issuing, or witnessing the execution or issuance of, the order; 

(2) a date in the place designated on the form for the date the order 
was executed or issued; and 

(3) the signature of the declarant or persons executing or issuing the 
order and the attending physician in the appropriate places designated on the 
form for indicating that the order form has been properly completed. 
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(e) If the conditions prescribed by Subsections (a) through (d) are not 
determined to apply by the responding health care professionals at the scene, 
the out-of-hospital DNR order may not be honored and life-sustaining 
procedures otherwise required by law or local emergency medical services 
protocols shall be initiated or continued. Health care professionals acting 
in out-of-hospital settings are not required to accept or interpret an 
out-of-hospital DNR order that does not meet the requirements of this 
subchap1er [ chopte1 ]. 

(f) The out-of-hospital DNR order form, when available, must 
accompany the person during transport. 

(g) A record shall be made and maintained of the circumstances of each 
emergency medical services response in which an out-of-hospital DNR order 
or DNR identification device is encountered, in accordance with the statewide 
out-of-hospital DNR protocol and any applicable local out-of-hospital DNR 
protocol not in conflict with the statewide protocol. 

(h) An out-of-hospital DNR order executed or issued and documented or 
evidenced in the manner prescribed by this subchapter [drnpte1] is valid and 
shall be honored by responding health care professionals unless the person or 
persons found at the scene: 

(1) identify themselves as the declarant or as the attending 
physician, legal guardian, qualified relative, or agent of the person having 
a durable power of attorney for health care who executed or issued the 
out-of-hospital DNR order on behalf of the person; and 

(2) request that cardiopulmonary resuscitation or certain other 
life-sustaining procedures designated by the board be initiated or continued. 

(i) If the policies of a health care facility preclude compliance with the 
out-of-hospital DNR order of a person or an out-of-hospital DNR order issued 
by an attending physician on behalf of a person who is admitted to or 
a resident of the facility, or if the facility is unwilling to accept DNR 
identification devices as evidence of the existence of an out-of-hospital DNR 
order, that facility shall take all reasonable steps to notify the person or, if the 
person is incompetent, the person's guardian or the person or persons having 
authority to make health care treatment decisions on behalf of the person, of 
the facility's policy and shall take all reasonable steps to effect the transfer of 
the person to the person's home or to a facility where the provisions of this 
subchapler [chopte1] can be carried out. 

Sec. 166.090 [674.010]. DNR IDENTIFICATION DEVICE. (a) A 
person who has a valid out-of-hospital DNR order under this subchapter ' 
[ chaptc1] may wear a DNR identification device around the neck or on the 
wrist as prescribed by board rule adopted under Section 166.103 [674.023]. 

(b) The presence of a DNR identification device on the body of 
a person is conclusive evidence that the person has executed or issued a valid 
out-of-hospital DNR order or has a valid out-of-hospital DNR order executed 
or issued on the person's behalf. Responding health care professionals shall 
honor the DNR identification device as if a valid out-of-hospital DNR order 
form executed or issued by the person were found in the possession of 
the person. 
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Sec. 166.091 [674.011]. DURATION OF OUT-OF-HOSPITAL DNR 
ORDER. An out-of-hospital DNR order is effective until it is revoked as 
prescribed by Section 166 092 [674.012]. 

Sec. 166.092 [674.012]. REVOCATION OF OUT-OF-HOSPITAL DNR 
ORDER. (a) A declarant may revoke an out-of-hospital DNR order at any 
time without regard to the declarant's mental state or competency. An order 
may be revoked by: 

(1) the declarant or someone in the declarant's presence and at the 
declarant's direction destroying the order form and removing the DNR 
identification device, if any; 

(2) a person who identifies himself or herself as the legal guardian, 
as a qualified relative, or as the agent of the declarant having a durable power 
of attorney for health care who executed the out-of-hospital DNR order or 
another person in the person's presence and at the person's direction 
destroying the order form and removing the DNR identification device, if any; 

(3) the declarant communicating the declarant's intent to revoke the 
order~ or 

(4) a person who identifies himself or herself as the legal guardian, 
a qualified relative, or the agent of the declarant having a durable power of 
attorney for health care who executed the out-of-hospital DNR order orally 
stating the person's intent to revoke the order. 

(b) An oral revocation under Subsection (a)(3) or (a)(4) takes effect only 
when the declarant or a person who identifies himself or herself as the legal 
guardian, a qualified relative, or the agent of the declarant having a durable 
power of attorney for health care who executed the out-of-hospital DNR order 
communicates the intent to revoke the order to the responding health care 
professionals or the attending physician at the scene. The responding health 
care professionals shall record the time, date, and place of the revocation in 
accordance with the statewide out-of-hospital DNR protocol and rules 
adopted by the board and any applicable local out-of-hospital DNR protocol. 
The attending physician or the physician's designee shall record in the 
person's medical record the time, date, and place of the revocation and, if 
different, the time, date, and place that the physician received notice of the 
revocation. The attending physician or the physician's designee shall also 
enter the word "VOID" on each page of the copy of the order in the person's 
medical record. 

(c) Except as otherwise provided by thissubchapter [ehopte1], a person is 
not civilly or criminally liable for failure to act on a revocation made under 
this section unless the person has actual knowledge of the revocation. 

Sec. 166.093 (674.013]. REEXECUTION OF OUT-OF-HOSPITAL 
DNR ORDER. A declarant may at any time reexecute or reissue an 
out-of-hospital DNR order in accordance with the procedures prescribed by 
Section 166.082 [674.002], including reexecution or reissuance after the 
declarant is diagnosed as having a terminal condition. 

Sec. 166.094 [674.014]. CONFLICT WITH NATURAL DEATH LAW 
[Af7f) OR DURABLE POWER OF ATTORNEY FOR HEALTH CARE. To 
the extent that an out-of-hospital DNR order conflicts with a directive or 
treatment decision executed or issued under Subchapter B [Chopte1 672:] or 

' 
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a durable power of attorney for health care [executed or issued in acco1danec 
nith Chaptc1 135, CiYil Practice and Rcrnedics Code], the instrument 
executed later in time controls. 

Sec. 166.095 [674.815). EFFECT OF OUT-OF-HOSPITAL DNR ORDER 
ON INSURANCE POLICY AND PREMIUMS. (a) The fact that a person has 
executed. or issued an out-of-hospital DNR order under this subchapter 
[chapter] does not: 

(1) restrict, inhibit, or impair in any manner the sale, procurement, or 
issuance of a life insurance policy to that person; or 

(2) modify the terms of an existing life insurance policy. 
(b) Notwithstanding the terms of any life insurance policy, the fact that 

cardiopulmonary resuscitation or certain other life-sustaining procedures 
designated by the board are withheld from an insured person under this 
subchapter [chaptc1) does not legally impair or invalidate that person's life 
insurance policy and may not be a factor for the purpose of determining the 
pay ability of benefits or the cause of death under the life insurance policy. 

(c) A physician, health facility, health care provider, insurer, or health 
care service plan may not require a person to execute or issue an 
out-of-hospital DNR order as a condition for obtaining insurance for health 
care services or receiving health care services. 

(d) The fact that a person has executed or issued or failed to execute or 
issue an out-of-hospital DNR order under this subchaoter [chapter) may not 
be considered in any way in establishing insurance premiums. 

Sec. 166.096 [674.816). LIMITATION ON LIABILITY FOR 
WITHHOLDING CARDIOPULMONARY RESUSCITATION AND 
CERTAIN OTHER LIFE-SUSTAINING PROCEDURES. (a) A health care 
professional or health care facility or entity that in good faith causes 
cardiopulmonary resuscitation or certain other life-sustaining procedures 
designated by the board to be withheld from a person in accordance with this 
subchapter [ehapte1) is not civilly liable for that action. 

(b) A health care professional or health care facility or entity that in good 
faith participates in withholding cardiopulmonary resuscitation or certain 
other life-sustaining procedures designated by the board from a person in 
accordance with this subchapter [ chaple1) is not civilly liable for that action. 

(c) A health care professional or health care facility or entity that in good 
faith participates in withholding cardiopulmonary resuscitation or certain 
other life-sustaining procedures designated by the board from a person in 
accordance with this subchapter [chaplet) is not criminally liable or guilty of 
unprofessional conduct as a result of that action. 

(d) A health care professional or health care facility or entity that in good 
faith causes or participates in withholding cardiopulmonary resuscitation or 
certain other life-sustaining procedures designated by the board from a person 
in accordance with this subchapter [chapte1) and rules adopted under this 
subchapter [chapter) is not in violation of any other licensing or regulatory 
laws or rules of this state and is not subject to any disciplinary action or 
sanction by any licensing or regulatory agency of this state as a result of 
that action. 
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Sec. 166.097 [674.017]. LIMITATION ON LIABILITY FOR FAILURE 
TO EFFECTUATE OUT-OF-HOSPITAL DNR ORDER. (a) A health care 
professional or health care facility or entity that has no actual knowledge of 
an out-of-hospital DNR order is not civilly or criminally liable for failing to 
act in accordance with the order. 

(b) A health care professional or health care facility or entity is not 
civilly or criminally liable for failing to effectuate an out-of-hospital 
DNR order. 

(c) If an attending physician refuses to execute or comply with an 
out-of-hospital DNR order, the physician shall inform the person, the legal 
guardian or qualified relatives of the person, or the agent of the person having 
a durable power of attorney for health care and, if the person or another 
authorized to act on behalf of the person so directs, shall make a reasonable 
effort to transfer the person to another physician who is willing to execute or 
comply with an out-of-hospital DNR order. 

Sec. 166.098 [674.018]. HONORING OUT-OF-HOSPITAL DNR 
ORDER DOES NOT CONSTITUTE OFFENSE OF AIDING SUICIDE. 
A person does not commit an offense under Section 22.08, Penal Code, by 
withholding cardiopulmonary resuscitation or certain other life-sustaining 
procedures designated by the board from a person in accordance with this 
subchapter [ ehapte1 ]. 

Sec. 166.099 [674.019]. CRIMINAL PENALTY; PROSECUTION. (a) A 
person commits an offense if the person intentionally conceals, cancels, 
defaces, obliterates, or damages another person's out-of-hospital DNR order 
or DNR identification device without that person's consent or the consent of 
the person or persons authorized to execute or issue an out-of-hospital DNR 
order on behalf of the person under this subchapter [ehapte1]. An offense 
under this subsection is a Class A misdemeanor. 

(b) A person is subject to prosecution for criminal homicide under 
Chapter 19, Penal Code, if the person, with the intent to cause 
cardiopulmonary resuscitation or certain other life-sustaining procedures 
designated by the board to be withheld from another person contrary to the 
other person's desires, falsifies or forges an out-of-hospital DNR order or 
intentionally conceals or withholds personal knowledge of a revocation and 
thereby directly causes cardiopulmonary resuscitation and certain other 
life-sustaining procedures designated by the board to be withheld from the 
other person with the result that the other person's death is hastened. 

Sec. 166.100 (674.020]. PREGNANT PERSONS. A person may not 
withhold cardiopulmonary resuscitation or certain other life-sustaining 
procedures designated by the board under this subchapter [ ehapte1] from 
a person known by the responding health care professionals to be pregnant. 

Sec. 166.101 [674.021]. MERCY KILLING NOT CONDONED. This 
subchapter [ ehapte1] does not condone, authorize, or approve mercy killing or 
permit an affirmative or deliberate act or omission to end life except to permit 
the natural process of dying as provided by this subchapter [ehapte1]. 

Sec. 166.102 [674.022]. LEGAL RIGHT OR RESPONSIBILITY NOT 
AFFECTED. This subchapter [ehaptc1] does not impair or supersede any 
legal right or responsibility a person may have under a constitution, other 
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statute, regulation, or court decision to effect the withholding of 
cardiopulmonary resuscitation or certain other life-sustaining procedures 
designated by the board. 

Sec. 166.103 [674.823]. DUTIES OF DEPARTMENT AND BOARD. 
(a) The board shall, on the recommendation of the department, adopt all 
reasonable and necessary rules to carry out the purposes of this subchapter 
[ chapte1 ), including rules: 

(1) adopting a statewide out-of-hospital DNR order protocol that 
sets out standard procedures for the withholding of cardiopulmonary 
resuscitation and certain other life-sustaining procedures by health care 
professionals acting in out-of-hospital settings; 

(2) designating life-sustaining procedures that may be included in 
an out-of-hospital DNR order, including all procedures listed in 
Sections 166.08116llAlCi) through (vi) [Section 674.881(14)(A)(i) 
throoglr (d)];and 

(3) governing recordkeeping in circumstances in which an 
out-of-hospital DNR order or DNR identification device is encountered by 
responding health care professionals. 

(b) The rules adopted by the board under Subsection (a) are not effective 
until approved by the Texas State Board of Medical Examiners. 

(c) Local emergency medical services authorities may adopt local 
out-of-hospital DNR order protocols if the local protocols do not conflict with 
the statewide out-of-hospital DNR order protocol adopted by the board. 

(d) The board by rule shall specify a distinctive standard design for 
a necklace and a bracelet DNR identification device that signifies, when worn 
by a person, that the possessor has executed or issued a valid out-of-hospital 
DNR order under this subchapter [chapter] or is a person for whom a valid 
out-of-hospital DNR order has been executed or issued. 

(e) The department shall report to the board from time to time 
regarding issues identified in emergency medical services responses in which 
an out-of-hospital DNR order or DNR identification device is encountered. 
The report may contain recommendations to the board for necessary 
modifications to the form of the standard out-of-hospital DNR order or the 
designated life-sustaining procedures listed in the standard out-of-hospital 
DNR order, the statewide out-of-hospital DNR order protocol, or the DNR 
identification devices. 

Sec. 166.104 [674.824]. RECOGNITION OF OUT-OF-HOSPITALDNR 
ORDER EXECUTED OR ISSUED IN OTHER STATE. An out-of-hospital 
DNR order executed, issued, or authorized in another state or a territory or 
possession of the United States in compliance with the law of that jurisdiction 
is effective for purposes of this subchapter [chapter]. 

SECTION 1.05. Chapter 135, Civil Practice and Remedies Code, is 
transferred to Subtitle H, Title 2, Health and Safety Code, is redesignated as 
Subchapter D, Chapter 166, Health and Safety Code, and is amended to read 
as follows: 

SUBCHAPTER D [CHAPTER 135]. DURABLE 
POWER OF ATTORNEY FOR HEALTH CARE 

Sec. 166.151 [135.881 ]. DEFINITIONS. In this subchaoter [chapter]: 
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(1) "Adult" means a person 18 years of age or older or a person 
under 18 years of age who has had the disabilities of minority removed. 

(2) "Agent" means an adult to whom authority to make health care 
decisions is delegated under a durable power of attorney for health care. 

(3) [II. u d. 1 . . II I 1 . ' 1 d b 1; en 1ng pt) s1c1an 111cans t tc p •J s1c1an, se eetcy 01 
assigned to a patient, who has p1hna1y 1esponsibilit) fot the tteattncnt and 
czne of the patient. 

[(4) "Capacity to 1nakc health ea1c decisions" n1eans the ability to 
ttndc1stand and app1cciatc the nalutc and eonsequcnce3 of n health eate 
decision, including the significant benefits and hatrns of and tcasonablc 
altetnati;es to &ii) ptoposed health catc. 

[(5) 11 Du1able ponet of atto1ncJ fat health ea1e" n1eans a docu1ncnt 
delegating to an agent the attthotity to tnakc health ca1e decisions as pto~idcd 
by this ehopte1. 

[(6) !!Ilcalth ea1 c decision" naeans consent, 1cfusal to co11scnt, 01 
nithdtanal of consent to health catc, hcattncnt, sci •ice, 01 ptoecdtnc to 
1naintain, diagnose, 01 heat an individttal's ph)sical 01 111cntal condition. 

[ffl] "Health care provider" means an individual or facility licensed, 
certified, or otherwise authorized to administer health care, for profit or 
otherwise, in the ordinary course of business or professional practice and 
includes a physician. 

IA\ ((8) "Pl . . II 1,.:?:,tl] s1e1an 111cans. 
[(A) a ph)sician liccnscd b) the Texas State Boatd of hlcdical 

Exzuninets, 01 

[(B) a ph)sician with propet etedcntials n:ho holds 
a eo11unission in a btanch of the a1n1ed set •ices of the United: States and nho 
is set • ing on acti v c duty in this state. 

(ffl] "Principal" means an adult who has executed a durable power 
of attorney for health care. 

W [tteJ] "Residential care provider" means an individual or facility 
licensed, certified, or otherwise authorized to operate, for profit or otherwise, 
a residential care home. 

Sec. 166.152 (135.002]. SCOPE AND DURATION OF AUTHORITY. 
(a) Subject to this subchapter [clrnptc1] or any express limitation on the 
authority of the agent contained in the durable power of attorney for health 
care, the agent may make any health care decision on the principal's behalf 
that the principal could make if the prjncjpal were competent [but fut the 
ptincipal's lack of capacity to 111akc health ca1c decisions]. 

(b) An agent may exercise authority only if the principal's attending 
physician certifies in writing and files the certification in the principal's 
medical record that, based on the attending physician's reasonable medical 
judgment, the principal is incompetent [lacks capacity to 1nakc health 
cate decisions]. 

(c) Notwithstanding any other provisions of this subchapter [ehopte1], 
treatment may not be given to or withheld from the principal if the principal 
objects regardless of whether, at the time of the objection: 

(1) a durable power of attorney for health care is in effect; or 
(2) the principal is competent [hos the eopoeity to make health 

cute decisions]. 
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(d) The principal's attending physician shall make reasonable efforts to 
inform the principal of any proposed treatment or of any proposal to withdraw 
or withhold treatment before implementing an agent's directive. 

(e) After consultation with the attending physician and other health care 
providers, the agent shall make a health care decision: 

(1) according to the agent's knowledge of the principal's wishes, 
including the principal's religious and moral beliefs; or 

(2) if the agent does not know the principal's wishes, according to the 
agent's assessment of the principal's best interests. 

(f) Notwithstanding any other provision of this subchapter [chapter], an 
agent may not consent to: 

(1) voluntary inpatient mental health services; 
(2) convulsive treatment; 
(3) psychosurgery; 
(4) abortion; or 
(5) neglect of the principal through the omission of care primarily 

intended to provide for the comfort of the principal. 
(g) The power of attorney is effective indefinitely on execution as 

provided by this subchapter [chapter] and delivery of the document to the 
agent, unless it is revoked as provided by this subchapter [chapter] or the 
principal becomes competent [regains the capacity to make health care 
decisions]. If the durable power of attorney includes an expiration date and 
on that date the principal becomes incompetent (lacks the capacity to 1nake 
health care dcci5ions], the power of attorney continues to be effective until 
the principal becomes competent [regains the capacitj to 11u1ke health cate 
deeisioa5] unless it is revoked as provided by this subcbapter (cltaptet]. 

Sec. 166,153 [135.883]. PERSONS WHO MAY NOT EXERCISE 
AUTHORITY OF AGENT. A person may not exercise the authority of an 
agent while the person serves as: 

(1) the principal's health care provider; 
(2) an employee of the principal's health care provider unless the 

person is a relative of the principal; 
(3) the principal's residential care provider; or 
( 4) an employee of the principal's residential care provider unless 

the person is a relative of the principal. 
Sec. 166 154 (135.884). EXECUTION AND WITNESSES. (a) The 

durable power of attorney for health care must be signed by the principal in 
the presence of at least two [or rnorc) subscribing witnesses. 

(b) A witness must possess the qualifications and be subject to the 
restrictions provided by Section 166.003. In addition. a witness may not, at 
the time of execution, be[' 

[ftj) the agent[; 
[(2) the principal's health or tcsidcntial cate p10Yide1 01 the 

p1 o •:idc2 's cnipJoy cc, 
[(3) the p1incipal's spottse 01 heh, 
[(4) a person entitled to any part of the estate of the ptincipal on the 

death of the p1incipal ttn:det a nill 01 deed in existence 01 by operation of 
la~, 01 
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[(S) any othet pctson who has anJ claiat against the estate] of 
the principal. 

(c) The witnesses shall affirm that, at the time the durable power of 
attorney for health care was signed, the principal: 

(1) [appetued to be of sound 1niud to tnake a henlth ca1c decision, 
[t%}] stated in the witness's presence that the principal was aware of 

the nature of the durable power of attorney for health care and that the 
principal was signing the document voluntarily and free from any duress; and 

ill [ffl] requested that the witness serve as a witness to the 
principal's execution of the document. 

(d) If the principal is physically unable to sign, another person may sign 
the durable power of attorney for health care with the principal's name in the 
principal's presence and at the principal's express direction. 

Sec. 166.155 [135.885]. REVOCATION. (a) A durable power of 
attorney for health care is revoked by: 

(1) oral or written notification at any time by the principal to the 
agent or a licensed or certified health or residential care provider or by any 
other act evidencing a specific intent to revoke the power, without regard to 
whether the principal is competent or the principal's mental state[; 
con1petcacy, 01 capacity to 111akc health ca1c decisions]; 

(2) execution by the principal of a subsequent durable power of 
attorney for health care; or 

(3) the divorce of the principal and spouse, if the spouse is the 
principal's agent. · 

(b) A principal's licensed or certified health or residential care provider 
who is informed of or provided with a revocation of a durable power of 
attorney for health care shall immediately record the revocation in the 
principal's medical record and give notice of the revocation to the agent and 
any known health and residential care providers currently responsible for the 
principal's care. 

Sec. 166.156 [135.886]. APPOINTMENT OF GUARDIAN. (a) On 
motion filed in connection with a petition for appointment of a guardian or, if 
a guardian has been appointed, on petition of the guardian, a probate court 
shall determine whether to suspend or revoke the authority of the agent. 

(b) The court shall consider the preferences of the principal as expressed 
in the durable power of attorney for health care. 

(c) During the pendency of the court's determination under 
Subsection (a), the guardian has the sole authority to make any health care 
decisions unless the court orders otherwise. If a guardian has not been 
appointed, the agent has the authority to make any health care decisions 
unless the court orders otherwise. 

(d) A person, including any attending physician or health or residential 
care provider, who does not have actual knowledge of the appointment of 
a guardian or an order of the court granting authority to someone other than 
the agent to make health care decisions is not subject to criminal or civil 
liability and has not engaged in unprofessional conduct for implementing an 
agent's health care decision. 
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Sec. 166.157 [135.887]. DISCLOSURE OF MEDICALINFORMATION. 
Subject to any limitations in the durable power of attorney for health care, an 
agent may, for the purpose of making a health care decision: 

(1) request, review, and receive any information, oral or written, 
regarding the principal's physical or mental health, including medical and 
hospital records; 

(2) execute a release or other document required to obtain the 
information; and 

(3) consent to the disclosure of the information. 
Sec. 166.158 [135.888]. DUTY OF HEALTH OR RESIDENTIAL 

CARE PROVIDER. (a) A principal's health or residential care provider and 
an employee of the provider who knows of the existence of the principal's 
durable power of attorney for health care shall follow a directive of the 
principal's agent to the extent it is consistent with the desires of the principal, 
this subchapter [chaptei], and the durable power of attorney for health care. 

(b) The attending physician does not have a duty to verify that the agent's 
directive is consistent with the principal's wishes or religious or moral beliefs. 

(c) A principal's health or residential care provider who finds it 
impossible to follow a directive by the agent because of a conflict with-this 
subchapter [ehapt01] or the durable power of attorney for health care shall 
inform the agent as soon as is reasonably possible. The agent may select 
another attending physician. 

(d) This subchapter [..Jeh..,a-p~tc-1] may not be construed to require a health or 
residential care provider who is not a physician to act in a manner contrary to 
a physician's order. 

Sec. 166.159 ["-'13"-'5'-'.8"'8'-"9]. DISCRIMINATION RELATING TO 
EXECUTION OF DURABLE POWER OF ATTORNEY FOR HEALTH 
CARE. A health or residential care provider, health care service plan, insurer 
issuing disability insurance, self-insured employee benefit plan, or nonprofit 
hospital service plan may not: 

(1) charge a person a different rate solely because the person has 
executed a durable power of attorney for health care; 

(2) require a person to execute a durable power of attorney for health 
care before: 

(A) admitting the person to a hospital, nursing home, or 
residential care home; 

(B) insuring the person; or 
(C) allowing the person to receive health or residential care; or 

(3) refuse health or residential care to a person solely because the 
person has executed a durable power of attorney for health care. 

Sec. 166.160 [135.818]. LIMITATION ON LIABILITY. (a) An agent 
is not subject to criminal or civil liability for a health care decision if the 
decision is made in good faith under the terms of the durable power of 
attorney for health care and the provisions of this subchapter [ehaptei]. 

(b) An attending physician, health or residential care provider, or 
a person acting as an agent for or under the physician's or provider's control 
is not subject to criminal or civil liability and has not engaged in 
unprofessional conduct for an act or omission if the act or omission: 
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(1) is done in good faith under the terms of the durable power of 
attorney for health care, the directives of the agent, and the provisions of this 
snbchapter [chapte1]; and 

(2) does not constitute a failure to exercise due care in the provision 
of health care services. 

(c) An attending physician, health or residential care provider, or person 
acting as an agent for or under the physician's or provider's control has not 
engaged in unprofessional conduct for: 

(1) failure to act as required by the directive of an agent or a durable 
power of attorney for health care if the physician, provider, or person was not 
provided with a copy of the durable power of attorney for health care or had 
no knowledge of a directive; or 

(2) acting as required by an agent's directive if the durable power of 
attorney for health care has expired or been revoked but the physician, 
provider, or person does not have knowledge of the expiration or revocation. 

Sec. 166.161 [135.011]. LIABILITY FOR HEALTH CARE COSTS. 
Liability for the cost of health care provided as a result of the agent's decision 
is the same as if the health care were provided as a result of the 
principal's decision. 

Sec. 166.162 [135.012). NATURAL DEATH LA',Y (Afl'f]. To the 
extent that a durable power of attorney for health care conflicts with 
a directive or treatment decision executed under Subchapter B [the Naturnl 
Death Act (Chapte1 672, Health and Safety Code)]. the instrument executed 

• later in time controls. A physician who withholds or withdraws 
life-sustaining procedures from a principal with a terminal condition as 
required by an agent's directive is not required to comply with 
Subcbapter B [the Platu1al Death J\ct]. 

Sec. 166.163 [135.013]. ENFORCEABILITY OF DURABLE POWER 
OF ATTORNEY EXECUTED IN ANOTHER JURISDICTION. This 
subchapter [ chaptc1] does not limit the enforceability of a durable power of 
attorney for health care or similar instrument executed in another state or 
jurisdiction if the instrument complies with the Jaw of the state or jurisdiction. 

Sec. 166,164 [135.014]. DISCLOSURE STATEMENT. A durable 
power of attorney for health care is not effective unless the principal, before 
executing the durable power of attorney for health care, signs a statement that 
the principal has received a disclosure statement and has read and understood 
its contents. 

Sec. 166.165 [135.015]. FORM OF DISCLOSURE STATEMENT. The 
disclosure statement must be in substantially the following form: 

INFORMATION CONCERNING THE 
DURABLE POWER OF ATTORNEY FOR HEALTH CARE 

THIS IS AN IMPORTANT LEGAL DOCUMENT. BEFORE 
SIGNING THIS DOCUMENT, YOU SHOULD KNOW THESE 
IMPORTANT FACTS: 

Except to the extent you state otherwise, this document gives the 
person you name as your agent the authority to make any and all 
health care decisions for you in accordance with your wishes, 
including your religious and moral beliefs, when you are no longer 
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capable of making them yourself. Because "health care" means any 
treatment, service, or procedure to maintain, diagnose, or treat your 
physical or mental condition, your agent has the power to make 
a broad range of health care decisions for you. Your agent may 
consent, refuse to consent, or withdraw consent to medical treatment 
and may make decisions about withdrawing or withholding 
life-sustaining treatment. Your agent may not consent to voluntary 
inpatient mental health services, convulsive treatment, psychosurgery, 
or abortion. A physician must comply with your agent's instructions 
or allow you to be transferred to another physician. 

Your agent's authority begins when your doctor certifies that you 
lack the capacity to make health care decisions. 

Your agent is obligated to follow your instructions when making 
decisions on your behalf. Unless you state otherwise, your agent has 
the same authority to make decisions about your health care as you 
would have had. 

It is important that you discuss this document with your physician 
or other health care provider before you sign it to make sure that you 
understand the nature and range of decisions that may be made on 
your behalf. If you do not have a physician, you should talk with 
someone else who is knowledgeable about these issues and can 
answer your questions. You do not need a lawyer 1s assistance to 
complete this document, but if there is anything in this document that 
you do not understand, you should ask a lawyer to explain it to you. 

The person you appoint as agent should be someone you know 
and trust. The person must be 18 years of age or older or a person 
under 18 years of age who has had the disabilities of minority 
removed. If you appoint your health or residential care provider (e.g., 
your physician or an employee of a home health agency, hospital, 
nursing home, or residential care home, other than a relative), that 
person has to choose between acting as your agent or as your health or 
residential care provider; the law does not permit a person to do both 
at the same time. 

You should inform the person you appoint that you want the 
person to be your health care agent. You should discuss this 
document with your agent and your physician and give each a signed 
copy. You should indicate on the document itself the people and 
institutions who have signed copies. Your agent is not liable for 
health care decisions made in good faith on your behalf. 

Even after you have signed this document, you have the right to 
make health care decisions for yourself as long as you arc able to do 
so and treatment cannot be given to you or stopped over your 
objection. You have the right to revoke the authority granted to your 
agent by informing your agent or your health or residential care 
provider orally or in writing or by your execution of a subsequent 
durable power of attorney for health care. Unless you state otherwise, 
your appointment of a spouse dissolves on divorce. 

This document may not be changed or modified. If you want to 
make changes in the document, you must make an entirely new one. 
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You may wish to designate an alternate agent in the event that 
your agent is unwilling, unable, or ineligible to act as your agent. 
Any alternate agent you designate has the same authority to make 
health care decisions for you. 
THIS POWER OF ATTORNEY JS NOT VALID UNLESS IT IS 
SIGNED IN THE PRESENCE OF TWO [OR MORE] QUALIFIED 
WITNESSES. THE FOLLOWING PERSONS MAY NOT ACT 
AS WITNESSES: 

(1) the person you have designated as your agent; 
(2) a person related to you by blood or marriage [Y"tt1' 

health 01 1csidcntial catc ptovidct 01 an cn1r>loyce of yont health 01 

tesidcntittl ca1c provider]; 
(3) a person entitled to any part of your estate after your 

death under a will or codicil executed by you or by operation of law 
[yoo1 spoose]; 

(4) your attending physician [la\\fttl heils 01 beneficiaries 
aa111cd in you1 will 01 a deed]; [M] 

(5) an employee of the attending physician: 
(6) an employee of a health care facility jn which you are 

a patient if the employee js providing direct patient care to you or is 
an officer, director partner, or business office employee of the health 
care facility or of any parent or~anization of the health care 
facility: or 

17) a person who. at the time this power of attorney is 
executed. has a claim against any part of your estate after your death 
[c1edito1s 01 pe15ons who ha•c a claitn against you]. 
Sec. 166.166 [135.016]. FORM OF DURABLE POWER OF ATTORNEY. 

The durable power of attorney for health care must be in substantially the 
following form: 

DURABLE POWER OF ATTORNEY FOR HEALTH CARE 
DESIGNATION OF HEALTH CARE AGENT. 

!, ____________ (insert your name) appoint: 
Name: 
Addre~ss-,--------------------

Phone ______________ _ 

as my agent to make any and all health care decisions for me, except 
to the extent I state otherwise in this document. This durable power 
of attorney for health care takes effect if I become unable to make my 
own health care decisions and this fact is certified in writing by 
my physician. 
LIMITATIONS ON THE DECISION-MAKING AUTHORITY OF 
MY AGENT ARE AS FOLLOWS: __________ _ 

DESIGNATION OF ALTERNATE AGENT. 
(You are not required to designate an alternate agent but you may 

do so. An alternate agent may make the same health care decisions as 
the designated agent if the designated agent is unable or unwilling to 
act as your agent. If the agent designated is your spouse, the 
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designation is automatically revoked by law if your marriage 
is dissolved.) 

If the person designated as my agent is unable or unwilling to 
make health care decisions for me, I designate the following persons 
to serve as my agent to make health care decisions for me as 
authorized by this document, who serve in the following order: 

A. First Alternate Agent 

Name~'--------------------~ Address: ____________________ _ 

Phone.~----------~ 
B. Second Alternate Agent 
Name~'--------------------~ 
Address:'--------------------Phone ___________ _ 

The original of this document is 

The following individuals or institutions have signed copies: 
Name:~---------------------
Address:.~---------------------

Name:~---------------------
Address:.~---------------------

DURATION. 
I understand that this power of attorney exists indefinitely from 

the date I execute this document unless I establish a shorter time or 
revoke the power of attorney. If I am unable to make health care 
decisions for myself when this power of attorney expires, the 
authority I have granted my agent continues to exist until the time 
I become able to make health care decisions for myself. 

(IF APPLICABLE) This power of attorney ends on the following 
date: 
PRIO'~R-D=E=s~1G=N_A_T=1-o-N-S REVOKED. 

I revoke any prior durable power of attorney for health care. 
ACKNOWLEDGMENT OF DISCLOSURE STATEMENT. 

I have been provided with a disclosure statement explaining the 
effect of this document. I have read and understand that information 
contained in the disclosure statement. 

(YOU MUST DATE AND SIGN THIS POWER OF ATTORNEY.) 
I sign my name to this durable power of attorney for health care on 
__ day of 19 ___ _ 

at.~----~~-~~~-------------
( City and State) 

(Signature) 

(Print Name) 
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STATEMENT OF WITNESSES. 
I declare under penalty of perjury that the principal has identified 

himself or herself to me, that the principal signed or acknowledged 
this durable power of attorney in my presence, [that I believe the 
ptincipal to he of so and ndnd,] that the principal has affirmed that the 
principal is aware of the nature of the document and is signing it 
voluntarily and free from duress, that the principal requested that 
I serve as witness to the principal's execution of this document, that 
I am not the person appointed as agent by this document, and that I am 
not related to the principal by blood or marriage. I would not be 
entitled to any portion of the prjncipal's estate on the prjncipal's 
death, I am not the attending physician of the principal or an 
employee of the attending physician, and I have no claim against any 
portion of the principal's estate on the principal's death. Furthermore. 
if I am an employee of a health care facility in which the principal is 
a patient. I am not involved in providing direct patient care to the 
principal and am not an officer director partner. or business office 
employee of the health care facility or of any parent organization of 
the health care facility [a p1o~ide1 of health 01 tcsidcntial etuc, an 
e111ployec of a p1ovide1 of health 01 tt3idential ca1c, the operato1 of 
tt comn1unit) ea1c facility, 01 an c1nployee of an ope1ato1 of a health 
eat e facility. 

[I decla1e that I atn not 1clatcd to the ptincipal by blood, 111a11iage, 
01 adoption and that to the best of Hi} knonledgc I a11111ot entitled to 
any pa1t of the estate of the ptincipal on the death of the ptincipttl 
undet a will 01 by opetation of lao ]. · 
Witness Signature'-:-------
Print Name: Date.:_------
Address'-'----------------------
Witness Signature'-:-------
Print Name: Date'-: _____ _ 
Address: 
Sec. 16 6:-:. 1il6;::7'i[~1434s .4i0~1"i7]1. -:cr1nv7i1iTL-A'Arc'TT1i10nNN. -:c;;;a\) -:AGp;;e;:;rs;;;o;n~w;;ihi;;o;;-;i s:--a;--near 

relative of the principal or a responsible adult who is directly interested in the 
principal, including a guardian, social worker, physician, or clergyman, may 
bring an action in district court to request that the durable power of attorney 
for health care be revoked because the principal, at the time the durable power 
of attorney for health care was signed: 

(1) was not competent [of sottnd n1ind to ntakc a health eatc 
tld..,ec..,;i,..s j;,,o,,,n] ; or 

(2) was under duress, fraud, or undue influence. 
(b) The action may be brought in the county of the principal's residence 

or the residence of the person bringing the action. 
(c) During the pendency of the action, the authority of the agent to make 

health care decisions continues in effect unless the district court orders 
otherwise. 

Sec. 166.168 [135.818]. OTHER RIGHTS OR RESPONSIBILITIES 
NOT AFFECTED. This subchapter [ cbaplCi] does not limit or impair any 



FRIDAY, MAY 30, 1997 4059 

legal right or responsibility that any person, including a physician or health or 
residential care provider, may have to make or implement health care 
decisions on behalf of a person. 

ARTICLE 2. CONFORMING AMENDMENTS 
SECTION 2.01. Subsection (a), Section 313.003, Health and Safety 

Code, is amended to read as follows: 
(a) This chapter does not apply to: 

(1) a decision to withhold or withdraw life-sustaining treatment from 
qualified terminal patients under Subchapter B. Chapter 166 [the tc1ms of 
Chaplet 672); 

(2) a health care decision made under a durable power of attorney for 
health care under Subchapter D. Chapter 166 [ Chap1e1 135, Ci dl Prnetiee and 
Rcrncdics Code], or under Chapter XII, Texas Probate Code; 

(3) consent to medical treatment of minors under Chapter 32 [~]. 
Family Code; 

( 4) consent for emergency care under Chapter 773; 
(5) hospital patient transfers under Chapter 241; or 
(6) a patient's legal guardian who has the authority to make 

a decision regarding the patient's medical treatment. 
SECTION 2.02. Subchapter A, Chapter 142, Health and Safety Code, is 

amended by adding Section 142.0145 to read as follows: 
Sec. 142.0145. VIOLATION OF LAW RELATING TO ADVANCE 

DIRECTIVES. (a) The department shall assess an administrative penalty 
against a home and community support services agency that violates 
Section 166.004 

(b) A penalty assessed under this section shall be $500. 
(c) The penalty shall be assessed in accordance with department rules. 

The rules must provide for notice and an opportunity for a hearing. 
SECTION 2.03. Subsections (a) and (c), Section 241.059, Health and 

Safety Code, are amended to read as follows: 
(a) The commissioner of health may assess an administrative penalty 

against a hospital that violates this chapter, a rule adopted pursuant to this 
chapter, a special license provision, an order or emergency order issued by the 
commissioner or the commissioner's designee, or another enforcement 
procedure permitted under this chapter. The commissioner shall assess an 
administrative penalty against a hospital that violates Section 166.004. 

(c) The penalty may not exceed $1,000 for each violation. except that the 
penalty for a violation of Section I 66.004 shall be $500. Each day of 
a continuing violation. other than a violation of Section 166.004, may be 
considered a separate violation. 

SECTION 2.04. Subchapter C, Chapter 242, Health and Safety Code, is 
amended by adding Section 242.071 to read as follows: 

Sec. 242.071. VIOLATION OF LAW RELATING TO ADYANCE 
DIRECTIYES. The commissioner shall assess an administrative penalty 
under this subchapter against an institution that violates Section 166.004. 
Notwithstanding Sections 242.066(b\ and (c). a penalty assessed in 
accordance with this section shall be $500 and a separate penalty may not be 
assessed for a separate day of a continuin~ violation. 
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SECTION 2.05. Subchapter C, Chapter 247, Health and Safety Code, is 
amended by adding Section 247.0455 to read as follows: 

Sec. 247.0455. VIOLATION OF LAW RELATING TO ADVANCE 
DIRECTIVES. (a) The department shall assess an administrative penalty 
against a personal care faci!ity that violates Section 166.004. 

lb) A penalty assessed under this section shall be $500. 
(c) The penalty shall be assessed in accordance wjth department rules. 

The rules must provjde for notice and an opportunity for a hearing. 
SECTION 2.06. Subchapter C, Chapter 248, Health and Safety Code, is 

amended by adding Section 248.0545 to read as follows: 
Sec. 248.0545. VIOLATION OF LAW RELATING TO ADVANCE 

DIRECTIVES. (a) The department shall assess an administrative penalty 
against a special care facility that violates Section 166.004, 

(b) A penalty assessed under this section shall be $500. 
(c) The penalty shall be assessed in accordance with department rules. 

The rules must provide for notice and an opportunity for a hearing. 
ARTICLE 3. TRANSITION AND EMERGENCY CLAUSE 

SECTION 3.01. This Act takes effect January 1, 1998. 
SECTION 3.02. The change in law made by this Act does not affect the 

validity of a document executed under Chapter 672 or 674, Health and Safety 
Code, or Chapter 135, Civil Practice and Remedies Code, before the effective 
date of this Act. A document executed before the effective date of this Act is 
governed by the law in effect on the date the document was executed, and that 
law continues in effect for that purpose. 

SECTION 3.03. (a) The change in law made by this Act applies only to 
the punishment for an offense committed on or after the effective date of this 
Act. For purposes of this section, an offense is committed before the effective 
date of this Act if any element of the offense occurs before the effective date. 

(b) An offense committed before the effective date of this Act is covered 
by the law in effect when the offense was committed, and the former law is 
continued in effect for that purpose. · 

SECTION 3.04. The importance of this legislation and the crowded 
condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended. 

The Conference Committee Report was read and was filed with the 
Secretary of the Senate. 

CONFERENCE COMMITTEE REPORT ON 
SENATE BILL 1311 

Senator Moncrief submitted the following Conference 
Committee Report: 

Honorable Bob Bullock 
President of the Senate 

Austin, Texas 
May 30, 1997 
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Honorable James E. "Pete" Laney 
Speaker of the House of Representatives 

Sirs: 

We, Your Conference Committee, appointed to adjust the differences 
between the Senate and the House of Representatives on SB 1311 have had 
the same under consideration, and beg to report it back with the 
recommendation that it do pass in the form and text hereto attached. 

MONCRIEF 
BARRIENTOS 
BIVINS 
TRUAN 
WENTWORTH 

CUELLAR 
RANGEL 
SOLIS 

On the part of the Senate On the part of the House 

A BILL TO BE ENTITLED 
AN ACT 

relating to providing scholarships to students at institutions of higher 
education for certain out-of-state intern programs. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION 1. Chapter 56, Education Code, is amended by adding 

Subchapter L to read as follows: 
SUBCHAPTER L. TEXAS-WASHINGTON D.C. INTERN 

SCHOLARSHIP PROGRAM 
Sec 56.221. PROGRAM NAME. The student financial 

assistance proi:ram authorized by this subchapter is known as the 
Texas-Washington. D.C. Intern Scholarship Program and a grant awarded 
under this subchapter is known as a Texas-Washington D.C Intern Grant. 

Sec. 56.222. PURPOSE The purpose of this subchapter is to provide 
a grant of money to enable a qualified person enrolled in an institution of 
higher education to participate in a Washington, D.C,, internship program. 

Sec. 56.223. DEFINITIONS. In this subchapter: 
(ll "Coordinating board 11 means the Texas Hi¥her Education 

Coordinating Board. 
(2) "Grant" means a Texas-Washin~ton. D.C. Intern Grant awarded 

under this subchapter. 
(3l "Institution of higher education 11 means: 

(A) an institution of higher education as defined by 
Section 61.003: or 

CB) a private or jndependent instjtution of hiiber education as 
defined by Section 61.003. 

Sec, 56.224. ELIGIBLE PERSON. (a) To be eligible for a grant, 
a person must: 

(1) be a Texas resident as defjned by coordjnating board rules: 
(2) enroll for a full course load in an approved institution of higher 

education as determined by coordinating board rules· 
(3) be from a !ow-income or middle-income family and establish 

financial need as defined by coordinating board rules: 
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( 4) haye applied for any available financial assistance· and 
(5) have complied with any other administrative requirements 

adopted by the coordinating board under this subchapter 
(b) A person is not eligible to recejye a grant if the person has been 

convicted of a felony. a crime involving moral turpitude. or an offense under 
Chapter 481. Health and Safety Code or under the law of any other 
jurisdiction involving a controlled substance as defined by Chapter 481. 
Health and Safety Code unless the person has met the other applicable 
eligibility requirements under this subchapter and has: 

(1) recejyed a certificate of discharge by the Texas Department of 
Criminal Justice or the applicable correctional facility or completed a period 
of probation ordered by a court and at least two years have elapsed from the 
date of the receipt or completion: or 

(2) been pardoned. had the record of the offense expunged from the 
person 1s record or otherwise been released from the resulting ineliidbility to 
participate in the scholarship program. 

Sec. 56.225. ADMINISTRATIVE AUTHORITY. For each academic 
year the coordinating board shall provide arants in a number determined by 
the board considering available funding for the year to be awarded by 
approved institutions to eligible students. The coordinating board shall 
allocate the grants available to approved institutions in proportion to the total 
enrollment of each institution in the preceding academic year. The total 
amount of grants distributed by the coordinating board may not exceed the 
amount available for the Texas-Washington. D.C .. Intern Scholarship 
Program from appropriations gifts and grants or other funds. 

Sec. 56.226. STANDARDS: AWARD OF GRANT. (a) The coordinating 
board shall prescribe standards and procedures for the awarding of grants by 
approved institutions. 

(b) The standards must require an internship to meet at least the following 
standards to qualify for inclusion in the procram: 

(1) the internship must involve service with a public private. or 
nonprofit agency in the District of Columbia or immediate vicinity and have 
some relationship to an activity of the federal government: 

(2) the internship must require the student's attendance or 
participation at least four days a week: 

(3) the internship must include substantive professional work. 
entry-level or above. proyjding the student with practical experience and 
consisting of not more than 20 percent clerical work: and 

(4) the placement process for the internship must be designed to 
ensure an appropriate placement for each student. 

(c) The standards for selection of students to recejye grants must include 
at least the following factors: 

(l) the socioeconomic background of the applicant. includin& the 
percentaae by which the applicant's family is aboye or below any recognized 
measure of poyerty. the applicant's household income. and the applicant's 
parents' level of education: 

(2) the extent to which the applicant has been responsible for 
financine the applicant's own education: 
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(3) whether the applicant js the first generation of the applicant's 
family to attend an institution of higher education: 

(4\ the applicant's responsibilities while attending school. including 
whether the applicant has been employed. whether the applicant is a parent or 
has helped to raise children or other similar factors; 

(5) the region of the state in which the applicant resides or resided 
during high school· 

16) whether the applicant is or during high school was a resident of 
a rural or urban area or of a central city or suburban area: 

(7) the applicant's leadership. employment history and involvement 
in community activities: 

(8) the applicant's personal statement of the purpose of the 
applicant's proposed internship and the role that internship would have on the 
applicant's education and personal and professional development; 

(9) letters of recommendation supporting the applicant's application 
for an internship· and 

(10) the applicant's personal interview. 
(d) Each approved institution shall award the grants allocated to the 

institution according to the standards and applicable procedures prescribed 
by the coordinating board. 

Sec. 56.227. PAYMENT OF GRANT: AMOUNT. On receipt of a copy 
of a student's grant application and certification from the applicable 
institution that the student has been awarded a arant the coordinating board 
shall distribute the amount of the grant to the institution for disbursement to 
the student. The amount of a irant may not exceed the lesser of the student's 
documented financial need or $2 000. 

Sec, 56.228. TUITION WAIVER: ADMINISTRATIVE FEE. la) If the 
recipient of a grant registers in a public or private institution of higher 
education other than the institution awarding the grant in order to complete 
the student's Washington D.C .. internship for credit at the institution 
awarding the grant the institution awarding the grant shall exempt the student 
from the payment of tuition and required fees for the semester or term durina 
which the student is enrolled in the other institution. 

(b) The institution may charge a student who is exempt from the payment 
of tuition and fees under this section an administrative fee to cover the costs 
of administering the internship. 

Sec, 56.229, ADOPTION AND DISTRIBIJT!ON OF RULES. (al The 
coordinating board shall adopt rules to administer this subchapter. 

(bl The coordinating board shall distribute to each institution of higher 
education copies of all rules adopted under this subchapter, 

Sec. 56.230. FUNDING. Ca) The coordinating board may accept gifts 
and grants from any public or private source for the purposes of this 
subchapter. 

(b) Texas-Washington. D.C .. Intern Grants are payable only from gifts. 
grants. and funds appropriated by the legislature. 

SECTION 2. (a) This Act takes effect September 1, 1999. 
(b) The Texas Higher Education Coordinating Board shall make grants 

under the Texas-Washington, D.C., Intern Scholarship Program beginning 
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when the coordinating board determines sufficient funds are available 
to provide a reasonable number of grants, but not earlier than 
the 2000 spring semester. 

(c) The coordinating board may not approve a private or independent 
institution of higher education to participate in the Texas-Washington, D.C., 
Intern Scholarship Program for an academic year before the third academic 
year after the academic year in which the coordinating board begins making 
grants as provided by Subsection (b) of this section. 

SECTION 3. The importance of this legislation and the crowded 
condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended. 

The Conference Committee Report was read and was filed with the 
Secretary of the Senate. 

CONFERENCE COMMITTEE REPORT ON 
SENATE BILL 359 

Senator Brown submitted the following Conference Committee Report: 

Honorable Bob Bullock 
President of the Senate 

Honorable James E. 11 Pete 11 Laney 
Speaker of the House of Representatives 

Sirs: 

Austin, Texas 
May 30, 1997 

We, Your Conference Committee, appointed to adjust the differences 
between the Senate and the House of Representatives on SB 359 have had 
the same under consideration, and beg to report it back with the 
recommendation that it do pass in the form and text hereto attached. 

BROWN GRAY 
ARMBRISTER COLEMAN 
HARRIS GOODMAN 
MONCRIEF GREENBERG 
ZAFFIRINI McREYNOLDS 
On the part of the Senate On the part of the House 

A BILL TO BE ENTITLED 
AN ACT 

relating to the con.tinuation and operation of the Department of Protective and 
Regulatory Services, the provision of services to children and families, and 
suits affecting the parent-child relationship; providing penalties. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION 1. Section 40.001, Human Resources Code, is amended by 

adding Subdivision (5) to read as follows: 
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(5) "Family preservation" includes the protection of parents and 
their children from needless family djsruptjon because of unfounded 
accusations of child abuse or neglect. It does not include the proyjsion of 
state social services for the rehabilitation of parents convicted of abusing or 
neglecting their children. 

SECTION 2. Subsection (b ), Section 40.002, Human Resources Code, is 
amended to read as follows: 

(b) The department is the state agency with primary responsibility for: 
(1) providing protective services for children and elderly and 

disabled persons, including investigations of alleged abuse, neglect, or 
exploitation in facilities of the Texas Department of Mental Health and 
Mental Retardation; 

(2) providing family support and family preservation services~ 
respect the fundamental right of parents to control the education and 
upbringing of their children; and 

(3) regulating child-care facilities and child-care administrators. 
SECTION 3. Section 40.003, Human Resources Code, is amended to 

read as follows: 
Sec. 40.003. SUNSET PROVISION. The Department of Protective and 

Regulatory Services is subject to Chapter 325, Government Code (Texas 
Sunset Act). Unless continued in existence as provided by that chapter, the 
department is abolished and this chapter expires September I, 2009 [t99'1-]. 

SECTION 4. Subchapter A, Chapter 40, Human Resources Code, is 
amended by amending Section 40.004 and adding Section 40.0041 to read 
as follows: 

Sec. 40.004. PUBLIC INTEREST INFORMATION [*NB 
COMPLAINTS]. (a) The board [deportine11t] shall develop and implement 
policies that provide the public with a reasonable opportunity to appear 
before the QQfil.d [ dcptn tntcnt] and to speak on any issue under the jurisdiction 
of the department. 

(b) The department shall prepare information of public interest 
describing the functions of the department [and the dcpnttrncnt's p1oeedu1es 
by which co1nplaiats ate filed nith and 1esolved by the dcpathnent]. The 
department shall make the information available to the public and appropriate 
state agencies. 

[(c) The depa1t111ent by 1ulc sbnH establish 111ethods by which the public, 
co11stt1ne1 s, and set vice 1 ecipients can be notified of the niailing add1 esses and 
telephone nu1nbc1s of app1op1iatc dcpa1tn1cntal pe1so11nel fot the putposc of 
diteeting contplaints to the deparlincnl. The depttrhnent tli8J ptovide for 
that notification. 

[(1) on each 1egistration fo1n1, application, 01 wtittcn conttaet £01 
sctvict:J of a pe1son rcgttlatcd by the depa1tn1ent, 

[(2) on a sign p10111inenllJ displttjtd in the place of business of each 
pc1so111cguJated b) the depa1hnenf, 01 

[(3) in a bill fut a sci vice p1ovided bJ 21 person 1egulated bj 
the depa1 hncnt. 

[(d) The depathnent shall ktt}' an info11nation file ahorit each eontplaint 
filed n ith the dcpar hnent telating to. 
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[{1) a license boldet 01 cntitJ 1eg11latcd by the dcpatltncnt, or 
[(2) a service dclivc1ed bj the dcpa1hncnt. 

[(e) If a written cotnplaint is filed with tlte dcpathnent 1elating to 
a license holdct 01 entity rcgtslated b) the dcpar hnent 01 a set,. ice deli' et cd bj 
the dcpa1t1ncnt, the dcpa1ttncnt, at lcllst qtta1te1ly and until final disposition of 
the eornplaitll, shall notifJ the pat tics to the cotnplaint of the stttttts of the 
eontplaint unless notice would jeoprudize an underco;c1 investigation.] 

Sec. 40.0041. COMPLAINT PROCESS. (a\ The department shall 
develop and implement a uniform process for receivina and resolving 
complaints against the department throughout the state. The process 
shall include: 

(1) statewide procedures through which the public. consumers. and 
service recipients are informed: 

(A) of the right to make a complaint aeainst the department. 
including the mailing addresses and telephone numbers of appropriate 
department personnel responsible for receivine complaints and providing 
related assistance; and 

(Bl of the department's procedures for resolving a complaint, 
includin~ the right to appeal a decision made at the local leyel· 

(2) development and statewide distribution of a form or telephone 
system that may be used to make a complaint: 

(3) a requirement that the department provide information by mail or 
telephone regarding the department 1s procedures for investigatins and 
resolving a complaint to each person who makes a complaint: and 

(4) a requirement that the department provide status information at 
least quarterly to a person wjth a pending complaint against the department, 
unless the information would jeopardize an undercover investigation. 

(b) In addition to other appropriate methods. the department may provide 
the information specified by Subsection (a)(l): 

(I) on each registration form, application. or written contract for 
services of a person regulated by the department: 

(2) on a sign prominently displayed in the place of business of each 
person regulated by the department: or 

(3) in a bill for service provided by a person reeulated by the 
department. 

(c) The department shall keep an information file about each complaint 
made a~ainst the department that the department has authority to resolve. 

(d) The executive director shall develop a consistent. statewide process 
for addressin~ an appeal by a person dissatisfied with the resolution of 
a complaint at the regional level. The process shall include an opportunity 
for appeal of a complaint without the participation of the department's 
ombudsman office. 

(e) The department shall develop and maintain a centralized tracking 
system to ~ather information concerning all complaints made against the 
department throughout the state. The department shall require its personnel 
to provide information regarding each complaint for inclusion in records 
maintained under the tracking system at the department's state headquarters. 
regardless of the location or level at which the complaint is initiated or 



FRIDAY, MAY 30, 1997 4067 

resolved. The department shall require at least the following information to 
be maintained for each complaint: 

(1) the date the complaint is received: 
(2) the name of the person making the complaint: 
(3) the subject matter of the complaint: 
(4l a record of all persons contacted by the department in relation to 

the complaint: 
(5) a summary of the results of the revjew or investigation of the 

complaint· and 
(6) for each complaint determined by the department to require no 

corrective action an explanation of the reason that the complaint was closed 
without action. 

(0 The department shall periodically prepare and deljyer reports to the 
board and the executive director regarding the number type. and resolution of 
complaints made in the state against the department. 

SECTION 5. Subchapter A, Chapter 40, Human Resources Code, is 
amended by adding Section 40.008 to read as follows: 

Sec. 40.008. PROGRAM ACCESSIBILITY. The department shall 
comply with federal and state laws related to program and facility 
accessibility. The department shall also prepare and maintain a written plan 
that describes how a person who does not speak English can be provided 
reasonable access to the department1s procrams and services. 

SECTION 6. Subsection (a), Section 40.021, Human Resources Code, is 
amended to read as follows: 

(a) The board is composed of six members appointed by the governor 
with the advice and consent of the senate. The governor shall [annually] 
designate one member to be the presiding officer of the board to serve in that 
capacity at the pleasure of the governor . 

SECTION 7. Section 40.022, Human Resources Code, is amended to 
read as follows: 

Sec. 40.022. Restrictions on Board Appointment or Membership. (a) A 
person is not eligible for appointment as a member of the board if the person 
or the person's spouse: 

(1) is a person who is employed by or participates in the management 
of a business entity or other organization regulated by the department or 
receiving funds [a :substantial a1nott11t of 1noncy] from the department; 

(2) owns or controls, directly or indirectly, more than a JO percent 
interest in a business entity or other organization that is regulated by the 
department or that receives fJ!nfil [money] from the department; 

(3) uses or receives a substantial amount of tangible goods, services, 
or money from the department, other than compensation or reimbursement 
authorized by law for board membership. attendance. or expenses [incu11cd as 
a boat d 1ne1nbe1 ), or as a client or a parent or guardian of a client receiving 
services from the department; or 

(4) is an employee, officer, or paid consultant of a trade association 
in a field under the jurisdiction of the department. 

(b) In addition to the requirements of Subsection Ca). a person is not 
eligible for appointment as a public member of the board if the person or the 
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person's spouse is reaistered. certjfjed or licensed by an occupational 
regulatory agency in a field under the jurisdiction of the department. 
(1\ pctson who is requited to 1cgistc1 as tt lobbyist uade1 Chapter 385, 
Gov er 11111ent Code, because of the per son's acti 1iitics for cornpeasation in or 
fo1 a p1o:fessi611 related to the operation of the dcpa1tn1cnt 1na) not set ve as 
a 111en1be1 of the board.] 

SECTION 8. Subchapter B, Chapter 40, Human Resources Code, is 
amended by adding Section 40.0225 to read as follows: 

Sec. 40.0225. RESTRICTIONS ON BOARD MEMBERS AND 
EMPLOYEES. (a) An officer. employee or paid consultant of a Texas trade 
association in a field under the jurisdictjon of the department may not be 
a member of the board or an employee of the department who is exempt from 
the state's position classification plan or is compensated at or aboye the 
amount prescribed by the General Appropriations Act for step I, salary 
group 17, of the position classification salary schedule. 

(b) A person who is the spouse of an officer manager. or paid consultant 
of a Texas trade association jn a fie]d under the jurisdiction of the department 
may not be a member of the board and may not be an employee of the 
department who is exempt from the state 1s position classification plan or is 
compensated at or above the amount prescribed by the General 
Appropriations Act for step 1. salary group 17 of the position classification 
salary schedule. 

(c) A person may not serve as a member of the board or act as the ~eneral 
counsel to the board or the department if the person is required to register as 
a lobbyist under Chapter 305, Government Code, because of the person's 
actiyities for compensation on behalf of a profession related to the operation 
of the department. 

(dl For the purposes of this section. a Texas trade association js 
a nonprofit. cooperative and voluntariJy joined association of business or 
professional competitors in this state designed to assist its members and its 
industry or profession in dealing with mutual business or professional 
problems and in promotin~ their common interest. 

SECTION 9. Subchapter B, Chapter 40, Human Resources Code, is 
amended by adding Section 40.0226 to read as follows: 

Sec. 40.0226. BOARD MEMBER TRAINING. (a) Before a member of 
the board may assume the member's duties and before the member may be 
confirmed by the senate the member must complete at least one course of the 
training program established under this section, 

(b) A training program established under this section shall movide 
information to the member reiardin~: 

(1) the enabling legislation that created the department and 
the board: 

(2) the programs operated by the department· 
(3) the role and functions of the department· 
(4) the rules of the department. with an emphasis on the rules that 

relate to disciplinary and investigatory authority· 
(5) the current budget for the department· 
(6) the results of the most recent formal audit of the department: 
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C7) the requirements of the: 
(Al open meetini:s law Chapter 551, Government Code: 
IB) open records law, Chapter 552, Government Code: and 
(C) administrative procedure law, Chapter 2001 

Government Code· 
(8) the requirements of the conflict-of-interest laws and other laws 

relating to public officials· and 
(9) any applicable ethics policies adopted by the board or the Texas 

Ethics Commission. 
SECTION 10. Subsection (b), Section 40.028, Human Resources Code, 

is amended to read as follows: 
(b) The board shall: 

(1) supervise the executive director's administration and enforcement 
of the laws of this state that impose duties on the department or board; and 

(2) develop and implement policies that clearly separate the 
policymakini: [tcspccti~e] responsibilities of the board and the management 
responsibilities of the executive director and the staff of the department. 

SECTION 1 I. Section 40.029, Human Resources Code, is amended to 
read as follows: 

Sec. 40.029. RULES. W The board shall propose and adopt rules to: 
(1) ensure the department's compliance with state and federal 

law; and 
(2) facilitate the implementation of departmental programs. 

(b) The board shall propose and adopt rules that further the policy of 
family preservation 

SECTION 12. Subchapter B, Chapter 40, Human Resources Code, is 
amended by adding Section 40.0305 to read as follows: 

Sec. 40.0305. STRATEGIC TECHNOLOGY STEERING COMMITTEE. 
(al The department shall establish a strategic technology steerini; committee 
within the department to evaluate major information technology 
project proposals, 

(b) The steering committee shall consist of the department's information 
resources manager and other department employees designated by the 
executiye director from senior management. information technology staff. 
and employees who are primary users of information resources. The 
information resources mana2er shall serve as presidine officer of the 
committee. 

(c) The steerini: committee shall prioritize the department's major 
information technoloi:y project proposals and provide oversight and 
coordination of the projects. 

(d) In evaluatini: major information technoloi:y project proposals, the 
steerine committee shall: 

(1) assess the major information needs of the department: 
(2) define standard criteria for settini: priorities for the department's 

information needs: 
(3) forecast the returns to the department on project investments: 
( 4) evaluate the department's available information resources; and 
(5) review, approve, and evaluate the status of projected costs and 

benefits related to project proposals. 
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(el The steering committee shall make recommendations to the executive 
director based on the committee 1s performance of its duties. 

SECTION 13. Section 40.032, Human Resources Code, is amended to 
read as follows: 

Sec. 40.032. PERSONNEL. (a) The executive director may employ 
personnel necessary to administer the department's duties. 

(b) The executive director or the executive director's designated 
representative shall develop an intradepartmental career ladder program lhJ!.l 
addresses opportunities for mobility and advancement for employees within 
the department. The proj,lram[, one p01t of which] shall require the 
intradepartmental posting of all [11011 rnhy leoel] positions concurrently with 
any public posting. 

(c) The executive director or the executive director's designated 
representative shall develop a system of annual performance evaluations 
based on measurable job tasks. All merit pay for department employees must 
be based on the system established under this subsection. 

(d) The executive director or the executive director's designated 
representative shall provide to members of the board and to the department's 
employees.. as often as is necessary.. information regarding their 
qualifications for office or employment under this chapter and their 
responsibilities under applicable laws relating to standards of conduct for 
state officers or employees. 

(e) The executive director or the executive director's designated 
representative shall prepare and maintain a written policy statement to ensure 
implementation of a program of equal employment opportunity under which 
all personnel transactions are made without regard to race, color, disability, 
sex, religion, age, or national origin. The policy statement must include: 

(1) personnel policies, including policies relating to recruitment, 
evaluation, selection, appointment, training, and promotion of personnelalh.!U 
comply with Chapter 21, Labor Code; 

(2) a comprehensive analysis of the department's workforce that 
meets federal and state laws rules. and rej,lulations and instructions adopted 
under those laws. rules. and reinlations [ gttidclincs]; 

(3) procedures by which a determination can be made about the 
rnJa!.1 of [significant] underuse in the department's workforce of all persons 
for whom federal or state laws. rules. and rej,lulations and instructions 
adopted under those laws. rules. and regulations [goidelines] encourage 
a more equitable balance; and 

(4) reasonable methods to appropriately address lh.Qfil'. areas of 
[significant] underuse [in the dcpar t111ent's n 01 kfot cc of all pct sons fot whom 
fedcz al 01 state guidelines cncottt age a 11101 c cqttitablc balance]. 

(f) The policy statement required under Subsection (e) shall; 
ill be filed with the governor's office; 
(2l [;] cover an annual period; 
W [;-tmd] be updated at least annually: and 
(4\ be reviewed by the Commission on Human Riehts for compliance 

with Subsection (el(ll. 
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(g) The governor's office shall develop and deliver a biennial report to 
the legislature based on the information submitted under Subsection (Q. The 
report may be made separately or as a part of other biennial reports made to 
the legislature. 

SECTION 14. Section 40.051, Human Resources Code, is amended to 
read as follows: 

Sec. 40.051. STRATEGIC PLAN FOR DEPARTMENT. The department 
shall develop a departmental strategic plan based on the goals and priorities 
stated in the commission's coordinated strategic plan for health and human 
services. The department shall also develop its plan based on furthering the 
policy of family preservation. 

SECTION 15. Section 40.052, Human Resources Code, is amended to 
read as follows: 

Sec. 40.052. DUTIES RELATING TO DELIVERY OF SERVICES. The 
department shall: 

(1) propose and implement service delivery standards for 
departmental programs; 

(2) provide training and technical assistance to regional and local 
service providers; 

(3) provide joint trajnjng on the investigation of reports of child 
abuse or neglect to department personnel and law enforcement personnel in 
appropriate state and local law enforcement agencies: 

ill develop and implement systems for monitoring departmental 
program performance and service delivery; 

ill [t4}] promote innovative service delivery at the local level; and 
(fil. [(51] cooperate and coordinate as appropriate with other 

governmental entities in the delivery of services. 
SECTION 16. Subchapter C, Chapter 40, Human Resources Code, is 

amended by adding Sections 40.0522 and 40.0523 to read as follows: 
Sec. 40.0522. COMMUNITY EDUCATION AND TRAINING 

RELATING TO CHILD ABUSE OR NEGLECT. (al The department shall 
assure the availability of community education programs designed to improve 
participation of the general public in preventing identi(yine and treating 
cases of child abuse or neglect. includjng parent education programs. 

(b) The department shall assure that training concerning child abuse or 
neglect" is available to professionals who are required by law to report. 
investiiate. or litiaate those cases. 

Sec. 40.0523. MULTIDISCIPLINARY TEAMS. (al To the extent 
possible. the department shall establish multidisciplinary teams to provide 
services relatine to a report of child abuse or neglect. A multidisciplinary 
team shall jnclude professionals in parent education and in each professional 
discipline necessary to provide comprehensive medical and psychological 
services to a child who js the subject of a report and to members of the 
child's household. 

(b) Members of a multidiscipHnary team may exchange information 
relating to a report of child abuse or neglect as necessary to faciHtate 
a thorough investigatjon of the report. The d,partment may adopt rules 
governini: the exchange of information between team members. 
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(c) A multidisciplinary team established under this section shall 
coordinate services provided by the department to a child and to members of 
the child's household with services available from other sources. including 
public and private agencies in the community. The ~oal of the 
multidisciplinary team is to provjde the greatest range of services possible 
without duplication of effort. 

(d) The d~partment shall establish a process by which members of 
a multidjsciplinary team are involved in the department's deyelopment and 
implementation of procedures relatinlj to coordination of the department1s 
child abuse or neglect services with services provided by other public and 
private a2encies. 

SECTION 17. Subchapter C, Chapter 40, Human Resources Code, is 
amended by adding Section 40.0525 to read as follows: 

Sec. 40.0525. SEPARATION OF INVESTIGATORY AND SERVICE 
DELIVERY FUNCTIONS. (a) To the extent feasible. the department shall 
separate the performance of investigatjons by department employees from the 
delivery of services to clients and their families. The department may take 
into consideration the needs and caseloads in the different pro~rams and 
regions of the state in developing policies for the separation of the 
department's investigatory and service delivery functions. 

(b\ The department shall develop policies and procedures for the 
exchange of information between employees who are responsible for 
performing investigations and employees who are responsible for the delivery 
of services to clients and families. 

(c) This section does not require the department to establish separate 
departments for investiaations and service delivery. 

SECTION 18. Subchapter C, Chapter 40, Human Resources Code, is 
amended by adding Sections 40.0563, 40.0564, and 40.0565 to read 
as follows: 

Sec, 40.0563. COUNTY OUTREACH PROGRAM. (a) The department 
shall develop and implement a standard statewide outreach pro~ram under 
which the department: 

(1) informs each county of the availability of federal funds to pay 
costs of providin!j child protective services within the county: and 

(2) provides technical assistance on request to a county seeking 
federal funds. 

(b) In implementing the program, the department shall: 
(1) desj~nate local department personnel responsible for performing 

the functions specified in Subsection (a): 
(2) desj~nate a statewide coordinator responsible for coordinating 

the activities of local department personnel and developing methods of 
providina information to counties: and 

(3) develop a database that: 
CA) identifies department and county personnel involved with 

the outreach program: and 
(B\ contains information re~arding the date and type of 

assistance provided by the department to each county. 
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(cl The department. in consultation with the Legislative Budget Board, 
shall ensure that a record is maintained of the amount of funding for child 
protectiye services that each county receives directly from the federal 
goyernment. 

Sec, 40.0564. DEPARTMENT FUNDS. All money paid to the 
department under this chapter is subject to Subchapter F. Chapter 404 
Government Code 

Sec. 40.0565. REPORT. The department shall file with the governor and 
the presiding officer of each house of the legislature a complete and detailed 
written report accounting for all funds received and djsbursed by the 
department during the preceding fiscal year. The annual report must meet the 
reporting requirements. including reportjng deadlines applicable to financial 
reporting in the General Appropriations Act. 

SECTION 19. Section 40.058, Human Resources Code, is amended to 
read as follows: 

Sec. 40.058. Contracts and Agreements. (a) The department may enter 
into contracts or agreements with any person, including a federal, state, or 
other public or private agency, as necessary to perform any of the 
department's powers or duties. 

(b) A contract for the purchase of program-related client services 
must jnclude: 

(1 l clearly defined goals and outcomes that can be measured to 
determine whether the objectives of the program are being achieved: 

(2) clearly defined sanctions or penalties for noncompliance with 
contract terms: and 

(3) clearly specified accounting. reporting and auditing requirements 
applicable to money receiyed under the contract. 

(c) The department shall monitor a contractor's performance under 
a contract for the purchase of program-related client services. In monitoring 
performance. the department shall: 

(1) use a risk-assessment methodology to ensure compliance with 
financial and performance requirements under the contract· and 

(2) obtain and evaluate program cost information to ensure that all 
costs including administrative costs. are reasonable and necessary to achieve 
program objectives. 

(!!) An agreement made under this section is not subject to 
Chapter 771 or 791, Government Code. 

(e) This section does not prohibit the department from enterin& jnto 
a contract or agreement subject to Chapter 771 or 791. Government Code for 
a purnose authorized in the applicable chapter. 

SECTION 20. Section 40.061, Human Resources Code, is amended by 
amending Subsection (a) and adding Subsection (c) to read as follows: 

(a) A department employee. a member of a multidisciplinary team 
established under Section 40.0523. or an authorized department volunteer 
who performs a departmental duty or responsibility is immune from civil or 
criminal liability for any act or omission that relates to the duty or 
responsibility if the person acted in good faith and within the scope of the 
person's authority. 
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(cl This section does not provide immunity to a department employee 
who. in a sujt affectin& the parent-child relationship jn which child abuse is 
alleaed or that arises out of a child abuse investigation. in a criminal 
prosecution for an offense in which child abuse is an element or in the 
preparatjoo of the suit or prosecution: 

(1) commits or attempts to commit perjury: 
(2) fabricates or attempts to fabricate evidence: 
(3) knowingly conceals or intentionally withholds information that 

would establish that a person alleged to have committed child abuse did not 
commit child abuse: or 

( 4) violates state or federal law in the investigation or prosecution of 
the suit. 

SECTION 21. Section 40.062, Human Resources Code, is amended to 
read as follows: 

Sec. 40.062. EXEMPTION FROM CERTAIN COSTS AND FEES. The 
department is not required to pay any cost or fee otherwise imposed for court 
proceedings, including a: 

(1) filing fee or fee for issuance or service of process imposed by 
Section 110.002 [t+.B], Family Code, or by Section 51.317, 51.318(b)(2), 
or 51.319, Government Code; 

(2) transfer fee imposed by Section 110.002 [11.86(1)) 
or 110.005 [t+.BJ, Family Code; 

(3) court reporter fee imposed by Section 51.601, Government Code; 
(4) judicial fund fee imposed by Sections 51.701 and 51.702, 

Government Code; 
(5) judge's fee imposed by Section 25.0008, 25.00263, or 25.0029, 

Government Code; or 
(6) cost or security fee imposed by Section 12 or 622, Probate Code. 

SECTION 22. Subchapter C, Chapter 40, Human Resources Code, is 
amended by adding Sections 40.066 through 40.069 to read as follows: 

Sec. 40.066. COOPERATION WITH STATE OFFICE OF 
ADMINISTRATIVE HEARINGS. (a) Except as provided by Subsection (e). 
the department and the chief administrative law judge of the State Office of 
Administrative Hearings shall adopt a memorandum of understanding under 
which the State Office of Administrative Hearin&s on behalf of the 
department. conducts all contested case hearjn~s authorized or required by 
law to be conducted by the department under the administratiye procedure 
law. Chapter 2001. Government Code. 

(b) The memorandum of understanding shall require the chief 
administrative law iudge. the department. and the executive director to 
cooperate in connection with a contested case hearing and may authorize the 
State Office of Adminjstrafjve Hearings to perform any administrative act. 
including giyin~ of notice. that is required to be performed by the department 
or executive director. 

(c) The admjnisfratjve law judge who conducts a contested case hearing 
for the State Office of Administrative Hearings on behalf of the department 
shall enter the final decision in the case after completion of the hearing. 
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(dl The department by jnteragency contract shall reimburse the State 
Office of Administrative Hearings for the costs incurred in conducting 
contested case hearings for the department. The department may pay an 
hourly fee for the costs of conductin~ those hearin~s or a fixed annual fee 
negotiated biennially by the department and the State Office of 
Administrative Hearings to coincide with the department's leaisJatjve 
appropriations request. 

(e) This section does not apply to a personnel grieyance hearing 
involving a department employee. 

Sec. 40 067. DELIVERY OF SERVICES IN AREAS BORDERING 
UNITED MEXICAN STATES. The department shall: 

(1) study jssues related to providing child and adult protective 
services in areas borderin~ the United Mexican States: 

(2) deyelop a plan for providing those services in the most efficient 
manner and 

(3) pursue and enter into agreements for coordinated services. to the 
extent permissible under federal law with the United Mexican States or any 
of its political subdiyisions. 

Sec. 40.068. LOCAL ACCOUNTS. (a) The department may establish 
and maintain local bank or savings accounts for a client of the department as 
necessary to administer funds belonging to the client or recejyed in trust for 
or on behalf of the client. 

(bl Funds maintained in an account for the benefit of a child who is under 
the managing conservatorshjp of the department may be used by the 
department for the support of the child. including the payment of foster care 
expenses. or may be paid to a person provjdin2 care for the child. 

(c) The department shall spend funds in a guardianship of a client's estate 
in compliance with Chapter XIII. Texas Probate Code. 

(d) Except as provided by Subsection (c) funds maintained in an account 
for the benefit of a client of the department may be used to provide care. 
including medical care for the client. 

Sec. 40.069. REQUIRED AFFIDAVIT FOR APPLICANTS FOR 
EMPLOYMENT. (a) An applicant for temporary or permanent employment 
with the department whose employment or potential employment with the 
department inyolves direct interactions with or the opportunity to interact and 
associate with children must execute and submit the following affidavit with 
the applicatjon for employment: 
STATE OF 
COUNTY OF 

I swear or affirm under penalty of perjury that I do not now and I have not 
at any time either as an adult or as a iuvenile: 

1. Been convicted of: 
2. Pleaded 2ui!ty to (whether or not resulting in a conviction): 
3. Pleaded nolo contendere or no contest to: 
4. Admitted: 
5. Had any judi:ment or order rendered against me (whether by 

default or otherwise): 
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6. Entered into any settlement of an action or claim of: 
7. Had any license. certification. employment. or volunteer position 

suspended. revoked terminated. or adversely affected because of: 
8. Been diaenosed as having or have been treated for any mental or 

emotjonaJ condition arising from: 
9. Resiened under threat of termination of employment or 

volunteerism for; 
10 Had a report of chHd abuse or neglect made and substantiated 

against me for: or 
11. Have any pending criminal charges against me in this or any 

other jurisdiction for: 
Any conduct. matter. or thing (irrespective of formal name thereoQ 

constituting or involving (whether under crjminal or civil law of 
any jurisdiction): 

1. Any felony: 
2. Rape or other sexual assault: 
3. Physical. sexual. emotional abuse and/or neelect of a minor: 
4. Incest: 
5. Exploitation. including sexual. of a minor: 
6. Sexual misconduct wjtb a minor: 
7. Molestation of a child: 
8. Lewdness or indecent exposure· 
9. Lewd and lascivious behavior: 
10. Obscene or pornographic literature. photographs. or videos: 
11. Assault. battery or any violent offense involving a minor-
12. Endaneerment of a child: 
13. Any misdemeanor or other offense classification involving 

a minor or to which a minor was a witness: 
14. Unfitness as a parent or custodian: 
15. Removing children from a state or concealing children in 

violation of a court order: 
16. Restrictions or limitations on contact or visitation with children 

or minors: 
17. Any type of chjld abduction- or. 
18. Similar or related conduct. matters. or thines. 
Except the followine CJist all incidents. location. description. and 

date) (if none. write NONE): 
Signed 

Date 
Subscribed and sworn to (or affirmed) before me this day of 

Signature of notarial officer 
(seal. if any of notarial officer) 

My commission expires: 
(h) The failure or refusal of the app!icant to sien or provide the affidavit 

constitutes aood cause for refusal to hire the applicant. 
SECTION 23. Section 42.002, Human Resources Code, is amended by 

amending Subdivisions (3) and (9) and adding Subdivisions (16) and (17) to 
read as follows: 
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(3) "Child-care facility" means a facility licensed or certified by the 
department to provide assessment. [that p101:idc~] care, training, education, 
custody, treatment, or supervision for a child who is not related by blood, 
marriage, or adoption to the owner or operator of the facility, for all or part of 
the 24-hour day, whether or not the facility is operated for profit or charges 
for the services it offers. 

(9) "Family home" means a home that [1tgulady] provides 
regular care in the caretaker1s own residence for not more than six children 
under 14 years of age, excluding [the edletakc1'• o"n] children who are 
related to the caretaker, and that provides care after school hours for not more 
than six additional elementary school children, but the total number of 
children, including children who are related to the caretaker [the caietake1'• 
own], does not exceed 12 at any given time. The term does not include a home 
that provides care exclusiyely for any number of children who are related to 
the caretaker 

(16) "Children who are related to the caretaker" means children who 
are the children. grandchildren. siblings. great-grandchildren nieces. or 
nephews of the caretaker whether by affinity or consanguinity or as the result 
of a relationship created by court decree. 

(17) 11 Re~ular care" means care that is provided at least four hours 
a day. three or more days a week for more than nine consecutive weeks. 

SECTION 24. Section 42.042, Human Resources Code, is amended by 
adding Subsection (p) to read as follows: 

(pl The department by rule shall prescribe minimum training standards 
for an employee of a reeulated child-care facility, including the time required 
for completine the training. The department may not require an employee to 
repeat required training if the employee has completed the training within the 
time prescribed by department rule. The department's local offices shall make 
available at the local office locations a copy of the rules regarding minimum 
training standards. information enahling the owner or operator of a reGulated 
facility to apply for trajning funds from other agencies to lower facility costs. 
and any other materials the department may develop to assist the owner or 
operator or other entity in providing the trainjng 

SECTION 25. Subchapter C, Chapter 42, Human Resources Code, is 
amended by adding Sections 42.0425, 42.0426, and 42.0427 to read 
as follows: 

Sec. 42.0425. ASSESSMENT SERVICES. (a) The department by rule 
shall regulate assessment services provided by child-care facilities or 
child-placing agencies. A child-care facility or child-placing aeency may not 
provide assessment services unless specifically authorized by the department. 

(b} The department by rule shall establish minimum standards for 
assessment services. The standards must provide that consideration is ~jyen 
to the individual needs of a child. the appropriate place for provisjon of 
services, and the factors listed in Section 42.042(e). 

(c) In this section "assessment services" means the determjnation of the 
placement needs of a child who requires substitute care. 

Sec, 42.0426. TRAINING OF PERSONNEL, A licensed facility shall 
proyide training for staff members in: 
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(ll the recognition of symptoms of child abuse. neglect and sexual 
molestation and the responsibility and procedure of reporting suspected 
occurrences of chj!d abuse. neglect. and sexual molestation to the department 
or other appropriate entity· 

(2) the application of first aid: and 
(3) the prevention and spread of communicable diseases. 

Sec. 42.0427. PARENTAL VISITATION. All areas of a licensed 
facility must be accessible to a parent of a child who is recejyini care at the 
facility if the parent visits the child during the facility's hours of operation, 

SECTION 26. Subchapter C, Chapter 42, Human Resources Code, is 
amended by adding Section 42.0505 to read as follows: 

Sec. 42.0505. RENEWAL OF LICENSE. (al A person who is otherwise 
eligible to renew a license may renew an unexpired license by paying the 
required annual fee to the department before the expiration date of the license. 
A person whose license has expjred may not en~aie in activities that require 
a license until the license has been renewed under the provisions of 
thjs sectjon. 

(b) If the person's license has been expired for 90 days or less, the person 
may renew the license by paying to the department 1-112 times the required 
annual fee. 

(c) If the person's license has been expired for longer than 90 days but 
less than one year. the person may renew the license by paying to the 
department two times the reQuired annual fee. 

(dl If the person's license has been expired for one year or longer. the 
person may not renew the license The person may obtain a new license by 
complying with the requirements and procedures for obtaining an 
ori2ina! license. 

(g) At kast 30 days before the expjratjon of a person's license. the 
department shall send written notice of the impendin2 license expiration to 
the person at the license holder's last known address according to the records 
of the dgpartment. 

SECTION 27. Subsections (a), (b), and (c), Section 42.044, Human 
Resources Code, are amended to read as follows: 

(a) An authorized representative of the department [dioi•ion] may visit 
a facility or registered family home during operating hours to investigate, 
inspect, and evaluate. 

(b) The department [dilision] shall inspect all licensed or certified 
facilities at least once a year and may inspect other facilities or registered 
family homes as necessary. At least one of the annual visits must be 
unannounced and all may be unannounced. 

(c) The department [di•ision) must investigate a facility when 
a complaint is received. The department shall investigate a registered family 
home when the department receives a complaint of abuse or neglect. as 
defined by Section 261.001. Family Code of a child at the home. The 
department [di :r ision] representative must notify the facility's director or 
authorized representative when a complaint is being investigated and report 
in writing the results of the investigation to the director or the director's 
authorized representative. 



FRIDAY, MAY 30, 1997 4079 

SECTION 28. Subchapter C, Chapter 42, Human Resources Code, is 
amended by adding Sections 42.0441, 42.0442, and 42.0443 to read 
as follows: 

Sec. 42.0441. INSPECTION RESULTS. Immediately after completing 
a monitoring inspection under Section 42.044 of a licensed day-care center. 
licensed group day-care home. or registered family home. the authorized 
representative of the department shalJ review the results of the monitorin2 
inspection with a representative of the facility and give the facility an 
opportunity to respond to the jnspection results. 

Sec 42.0442. COORDINATION OF INSPECTIONS: ELIMINATION 
OF DUPLICATIVE INSPECTIONS. Ca\ The department shall coordinate 
monitorina inspections of licensed day-care centers. licensed aroup day-care 
homes, and registered family homes performed by another state a~ency to 
eliminate redundant inspections. 

(b) The department shall form an interagency task force wjth the Texas 
Department of Health. the Texas Department of Human Seryjces. and the 
Texas Workforce Commission to develop an inspection protocol that will 
coordinate inspections by those agencies. The protocol must assign the 
required items for inspection by each a~ency and facilitate the sharing of 
inspection data and compliance history. 

Sec. 42.0443. INSPECTION INFORMATION DATABASE. (a) If 
feasible using available information systems. the department shall establish 
a computerized database containing relevant inspection information on 
licensed day-care centers. licensed aroup day-care homes and reaistered 
family homes from other state agencies and political subdivisions of the state. 

lb) The department shall make the data collected by the department 
available to another state a~ency or political subdivision of the state for the 
purpose of administerins programs or enforcing laws within the iurisdiction 
of that agency or subdiyision. If feasible usinc ayailable information 
systems the department shall make the data directly ayailable to the Texas 
Department of Health. the Texas Department of Human Services and the 
Texas Workforce Commission through electronic information systems. The 
department. the Texas Department of Health, the Texas Department of Human 
Services. and the Texas Workforce Commission shall jointly plan the 
development of child-care inspection databases that to the extent feasible. 
are similar in their design and architecture to promote the sharins of data. 

Cc) The department may provide inspection data on licensed day-care 
centers. licensed ~roup day-care homes. or registered family homes to the 
public if the department determines that proyiding inspection data enhances 
consumer choice with respect to those facilities. 

SECTION 29. Subchapter C, Chapter 42, Human Resources Code, is 
amended by adding Section 42.0445 to read as follows: 

Sec, 42.0445. REOUIRED BACKGROUND SEARCH OF CENTRAL 
REGISTRY OF REPORTED CASES OF CHILD ABUSE OR NEGLECT. 
(a) Before the department jssues or renews a license. registration. or 
certification under this subchapter. the department shall search the central 
registry of reported cases of child abuse or neglect established under 
Section 261.002. Family Code. to deterrnjne whether the applicant or the 
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owner or an employee of the facility or family home is listed in the registry as 
a person who abused or neglected a child. 

(b) The department may adopt rules to implement this section. 
SECTION 30. Section 42.046, Human Resources Code, is amended by 

amending Subsection (a) and the section heading to read as follows: 
Sec. 42.046. (LICDISE) APPLICATION FOR LICENSE OR 

REGISTRATION. (a) An applicant for a license to operate a child-care 
facility or child-placing agency or for a registration to operate a family home 
shall submit to the department [ di >i•ion] the appropriate fee prescribed by 
Section 42.054 [of thi• code) and a completed application on a form provided 
by the department [di;;i:~ion]. 

SECTION 31. Subchapter C, Chapter 42, Human Resources Code, is 
amended by adding Section 42.0461 to read as follows: 

Sec. 42.0461. PUBLIC NOTICE AND HEARING IN CERTAIN 
COUNTIES: RESIDENTIAL CHILD CARE. (a) Before the department may 
issue a license. other than a renewal license. or certifjcate to operate under 
Subchapter E for the operation or the expansion of the capacity of a foster 
group home or foster family home that is located jn a county with a population 
of less than 300 000 and that provides child care for 24 hours a day at 
a location other than the actual residence of a child's primary caretaker or of 
a child care institution, the applicant for the license. certificate. or expansion 
shall. at the applicant's expense: 

(J) conduct a public hearing on the applica1ion in accordance with 
department rules after no1ifying the department of the date time. and location 
of the hearing· and 

(2) publish notice of the application in a newspaper of general 
circulation in the community in which the child-care services are proposed to 
be provided. 

(b) The notice required by Subsection (a)(2) must be published at 
least 10 days before the date of the public hearing required by 
Subsection (a)(!) and must include: 

(!) the name and address of the applicant: 
(2) the address at which the child-care services are proposed to 

be provided· 
(3) the date tjme, and location of the public hearing: 
(4\ the name address. and telephone number of the department as the 

licensing authority: and 
£5) a statement informjna the public that a person may submit written 

comments to the department concerning the application instead of or in 
addition to appearing at the public hearing. 

(c) The department shall require a representative of the department to 
attend the public hearing in an official capacity for the purpose of receiving 
public comments on the application. 

(d) Before issuin~ a license or certificate described by Subsection (a). 
the department shall consjder: 

(I) the amount of local resources available to support children 
proposed to be served by the applicant· 
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(2l the impact of the proposed child-care services on the ratio in the 
local school district of students enrolled in a special education program to 
students enrolled jn a regular education program and the effect. if any on the 
children proposed to be served by the applicant· and 

(3) the impact of the proposed child-care services on the community 
and the effect on opportunities for social interaction for the children proposed 
to be served by the applicant. 

(e) The department may deny the application if the department 
determines that: 

(1) the community has insufficient resources to SU))j;>ort children 
proposed to be served by the applicant; 

(2) granting the application would significantly increase the ratio in 
the local school district of students enrolled in a special education program to 
students enrol1ed jn a regular education pro~ram and the increase would 
adversely affeq the children proposed to be seryed by the applicant; or 

(3) granting the application would have a significant adverse impact 
on the community and would limit opportunities for social interaction for the 
children proposed to be served by the applicant. 

(Q A child-placing agency that proposes to verify an agency home or 
agency group home that is located jn a county with a popu!atjon of less 
than 300 000 that provides child care for 24 hours a day at a location other 
than the actual residence of a child's primary caretaker shall: 

(1) comply with the notice and hearing requirements imposed by 
Subsections (a) and (b); and 

12) after conducting the required public hearing proyjde the 
department with information relating to the considerations specified in 
Subsection (d). 

(g) The department may prohibit the child-placing agency from 
verifying the proposed agency home or agency group home on the same 
grounds that the department may deny an application under Subsection (e). 

SECTION 32. Subsections (c) and (f), Section 42.052, Human 
Resources Code, are amended to read as follows: 

(c) A family home that provides care for three or fewer children, 
excluding [the ea1ctakc1's own] children who arc related to the caretaker. may 
register with the department [ di' ision). A family home that provides care for 
four or more children, excluding [the e•wl•ke1'• o"n] children who are 
related to the caretaker, fill.iill [mmt) register with the department [ dioision). 
A registration remains valid until revoked or surrendered. The operator of 
a registered home must display the registration in a prominent place at 
the home. 

(f) A family home may not place a public advertisement that uses the 
title "registered family home" or any variation of the phrase unless the home 
is registered with the department [dioi>ion] under this chapter. Any public 
advertisement for a registered family home which uses the title "registered 
family home" must contain a provision in bold type stating; "THIS HOME IS 
REGISTERED WITH THE DEPARTMENT OF PROTECTIVE AND 
REGULATORY SERVICES BUT IS NOT LICENSED OR 
REGULARLY INSPECTED." 
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SECTION 33. Subchapter C, Chapter 42, Human Resources Code, is 
amended by adding Sections 42.057, 42.058, and 42.059 to read as follows: 

Sec. 42.057. REQUIRED BACKGROUND AND CRIMINAL HISTORY 
CHECKS. lal In accordance with rules adopted by the department. the 
director, owner or operator of a child-care facility or family home shall. when 
applying to operate a child-care facility or when registering a family home 
and at least once durinlj each 24 months after receiving a license. rejjistration. 
or certification of approval. submit to the department for use in conducting 
background and criminal history checks: 

(1) the name of the director. owner. and operator of the facility or 
home and the name of each person employed at the facility or home: and 

(2) the name of each resident of the home and any other person who 
will regularly or frequeotly be staying or working at the facility or home while 
children are being proyided care. 

(b) The department shall conduct background and criminal history 
checks using: 

(1) the information provjded under Subsection (a): 
(2) the information made available by the Department of Public 

Safety under Section 411.1I4 Government Code or by the Federal Bureau of 
Investigation or other criminal justice agency under Section 411.087 
Government Code· and 

(3) the department's records of reported abuse and neglect. 
(c) The department by rule shall require a child-care facility or family 

home to pay to the department a fee in an amount not to exceed the 
administrative costs the department incurs in conducting a backi:round and 
criminal history check under this section. 

Sec 42.058. COMPETITIVE BIDDING OR ADYERTISING RULES. 
(a) The board may not adopt rules restricting competjtjve bidding or 
advertising by a license holder or registration holder except to prohibit false. 
misleading or deceptive practices or to prevent a violation of this chapter. 

(b) In its rules to prohibit false. misleading. or deceptive practices, the 
board may not include a rule that: 

(1) restrjcts the use of any medium for advertising: 
(2) restricts the use of a license holder's or re~istration holder's 

personal appearance or yoice in an advertisement: 
(3) relates to the size or duration of an adyertjsement by the license 

holder or re2is1ration holder: or 
( 4) restricts the license holder's or registration holder's advertisement 

under a trade name. 
Sec. 42.059. REQUIRED AFFIDAVIT FOR APPLICANTS FOR 

EMPLOYMENT WITH FACILITY OR REGISTERED FAMILY HOME. 
(a) An applican( for temporary or permanent employment with a licensed 
facility or registered family home whose employment or potential 
employment with the facility or home involves direct interactions with or the 
opportunity to interact and assocjate with children must execute and submit 
the followin2 affidavit with the application for employment: 
STATE OF 
COUNTY OF 
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I swear or affirm under penalty of perjury that I do not now and I haye not 
at any time either as an adult or as a iuvenile: 

1. Been convicted of; 
2. Pleaded guilty to (whether or not resulting jn a conviction): 
3. Pleaded nolo contendere or no contest to: 
4. Admitted: 
5. Had any judgment or order rendered against me (whether by default 

or otherwise): 
6. Entered into any settlement of an action or claim of: 
7. Had any license. certificatjon. employment or yolunteer position 

suspended, revoked terminated. or adversely affected because of: 
8. Been diagnosed as havin~ or have been treated for any mental or 

emotional condition arising from: 
9. Resigned under threat of termination of employment or 

volunteerism for: 
10. Had a report of child abuse or neglect made and substantiated against 

me for or 
11. Have any pending criminal charges against me in this or any other 

jurisdiction for: 
Any conduc) matter. or thing (irrespective of formal name thereoD 

constituting or involving (whether under criminal or cjvil law of 
any jurisdiction): 

1. Any felony: 
2. Rape or other sexual assault: 
3. Physical. sexual. emotional abuse and/or ne&lect of a minor; 
4. Incest; 
5. Exploitation. including sexual. of a minor: 
6. Sexual misconduct with a minor: 
7. Molestation of a child: 
8. Lewdness or indecent exposure: 
9. Lewd and lascivious behavior: 
10. Obscene or pornographic literature. photoaraphs or yideos: 
11. Assault. battery or any violent offense inyolving a minor: 
12 Endan~erment of a child: 
13. Any misdemeanor or other offense classification involving a minor 

or to which a minor was a witness: 
14. Unfitness as a parent or custodjan: 
15. Remoyin11 children from a state or concealin2 children in violation of 

a court order: 
16. Restrictions or limitations on contact or visitation with children 

or minors: 
17 Any type of chj!d abduction: or. 
18. Similar or related conduct. matters. or thin~s. 
Except the following Oist all incidents location. description and date) (if 

none. write NONE) 
Signed 

Date 
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Subscribed and sworn to !or affirmed) before me this day of 

Signature of notarial officer 
(seal. if any. of notarial officer) 

My commission expires: 
(b) The failure or refusal of the app!icant to sign or provide the affidavit 

constitutes aood cause for refusal to hire the applicant. 
SECTION 34. Subchapter D, Chapter 42, Human Resources Code, is 

amended by adding Section 42.0705 to read as follows: 
Sec. 42.0705. RANGE OF PENALTIES. The department shall revoke. 

suspend or refuse to renew a license or registration. place on probation 
a person whose license or registration has been suspended or reprimand 
a license holder or registration holder for a violation of this chapter or a rule 
of the board. If a !icense or registration suspension is probated. the 
department may require the license holder or reaistration holder to: 

(1) report regularly to the department on matters that are the basis of 
the probation: 

(2) limit services to the areas prescribed by the department· 
(3) continue or review professional education until the license 

holder or registration holder attains a degree of skill satisfactory to the 
department in those areas that are the basis of the probation· or 

<4) take corrective action relatina to the violation on which the 
probation is based. 

SECTION 35. Section 42.071, Human Resources Code, is amended to 
read as follows: 

Sec. 42.071. [LICENSE] SUSPENSION, EVALUATION, OR 
PROBATION OF LICENSE OR REGISTRATION. (a) The department 
[ dio ision] may suspend the license of a facility or the registration of a family 
home that has temporarily ceased operation but has definite plans for starting 
operations again within the time limits of the issued license or registration. 

(b) The department [di1ision] may suspend a faci!ity's !icenseor a family 
home's registration for a definite period rather than deny or revoke the license 
or registration if the department [di' i•ion] finds repeated noncompliance with 
standards that do not endanger the health and safety of children. To qua!ify 
for license or registration suspension under this subsection, a facility QI 

family home must suspend its operations and show that standards can be met 
within the suspension period. 

(c) If the department [dioision] finds a facility or family home is in 
repeated noncompliance with standards that do not endanger the health and 
safety of children, the department [didsion] may schedule the facility QI 

family home for evaluation or probation rather than suspend or revoke the 
facility's license or the family home's rejiistration. The department [ division] 
shall provide notice to the facility or family home of the evaluation or 
probation and of the items of noncompliance not later than the 10th day before 
the evaluation or probation period begins. The department (division] shall 
designate a period of not less than 30 days during which the facility or family 
!l!llnJ: will remain under evaluation. During the evaluation or probation 
period, the facility or family home must correct the items that were in 



FRIDAY, MAY 30, 1997 4085 

noncompliance and report the corrections to the department [dhi•ion] 
for approval. 

(d) The department [division] shall revoke the license of a facility !lL!h.e. 
registration of a family home that does not comply with standards at the end 
of a license or registration suspension. 

(e) The department (dhision] may suspend or revoke the license of 
a facility or the registration of a family home that does not correct items that 
were in noncompliance or that does not comply with required standards 
within the applicable evaluation or probation period. 

SECTION 36. Subchapter D, Chapter 42, Human Resources Code, is 
amended by adding Section 42.0715 to read as follows: 

Sec. 42.0715. COSTS CHARGED TO FACILITY OR FAMILY HOME, 
The department may charge a facility or family home for reimbursement of 
the reasopable cost of services proyided by the department in formulating. 
monitoring and implementing a corrective action plan for the facility or 
family home. 

SECTION 37. Section 42.072, Human Resources Code, is amended to 
read as follows: 

Sec. 42.072. LICENSE OR REGISTRATION DENIAL SUSPENSION 
OR REVOCATION. (a) The department [ dilision] may suspend, deny, [OT) 
revoke. or refuse to renew the license. recistration. or certification of 
approval of a facility or family home that does not comply with the 
requirements of this chapter, the standards and rules of the department, or the 
specific terms of the license, registration. or certification. The department 
may revoke the probation of a person whose license or registration is 
suspended if the person violates a term of the conditions of probation. 

(b) If the department proposes to take an action under Subsection (al the 
person js entitled to a hearing conducted by the State Office of Administrative 
Hearings. Proceedings for a disciplinary action are goyerned by the 
administratjye procedure law Chapter 2001. Government Code Rules of 
practice adopted by the board under Section 2001.004, Government Code. 
applicable to the proceedings for a disciplinary action may not conflict with 
rules adopted by the State Office of Administrative Hearings. [The dio ision 
shall notif1 the pc1son vpetating oz p1oposing to opezate a facilitJ of the 
1ea.~ons for the denial 01 te\ioeation and of the pe1so11's tight to appeal the 
decision nithin 39 days aftet 1eceiving the notice.] 

(c) (A pe1son nho wishes to appeal a license denial 01 rcyoeatiou shall 
notifJ the diteetot bj ee1tificd 1nail within 39 dajs afte1 teceiving the notice 
1cquitcd in Subsection (b) of this section. The pet son shall send a cop) of the 
notice of appeal to the assigned division tepresentati v e. 

((d) The denial 01 1evocatio11 of a license or cc1tification and the appeal 
fto111 that action are goYctned by the p1occdt11e fo1 a contested case beating 
t111dc1 Chaplet 2081, 6ove11unent Code. 

[(e) lt person whose license has been denied 01 1evoked 111a1 challenge 
the decision by filing a suit in a disttict couzt of T1a1ds Cot111ty 01 the county 
in nhich the petson's facility is located within 30 days aftet 1cceiving the 
decision. The hial shall be de no Yo. 
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[(f) Recotds of the heating shall be kept £01 two yea1s aftct n decision is 
1cnde1ed. On 1cqdest, and at the pc1son'3 onn expense, the divi:~ion shall 
supply a eopy of the vetbatim ttansctipt of the heating to a pc1son appealing 
a license denial 01 1e;oeation in dist1ict eottrt. 

[(g) A pc1son 111ay continue to opctate a facility dating an ttppcal of 
a license denial 01 1 c • ocation unless tbe di; ision has obtained inj ttncti v e 
tclicf undc1 Section 42.074 01 ci v i1 penalties unde1 Section 42.875 01 the 
facility has bttl'l closed ttnder Section 42.873. 

(fh?) A person whose license. re~istratjon. or certification is revoked 
may not apply for any license. registration or certification under this chapter 
before the second anniversary of the date on which the revocation takes effect 
by department or court order. 

(dl The department by rule may provide for denial of an application or 
renewal for a licensed facility. for certification of approval of a facility. or for 
reiistering a family home or may reyoke a facility's license or certification or 
a family home's re~istration based on findings of criminal history as a result 
of a backiround or criminal history check. 

SECTION 38. Section 42.073, Human Resources Code, is amended to 
read as follows: 

Sec. 42.073. EMERGENCY SUSPENSION AND CLOSURE OF 
A FACILITY OR FAMILY HOME. (a) The department [ dioision) shall 
suspend a facility's license or a family home's registration and[;) order the 
immediate closing of the facility or family home[, and place the childten 
attending 01 1esiding in the faeilit) elscnhc1e] if: 

(1) the d~partment [division) finds the facility or family home is 
operating in violation of the applicable standards prescribed by this 
chapter; and 

(2) the violation creates an immediate threat to the health and safety 
of the children attending or residing in the facility or family home. 

(b) An order suspending a license or regjstratjon and an order closing 
a facility or family home under this section is immediately effective on the 
date on which the (Heernoe) holder of the license or re~istration receives 
written notice or on a later date specified in the order. 

(c) An order is valid for 10 days after the effective date of the order. 
[(d) The suspension of a license and the closu1e of the facilit} and the 

appeal f1on1 that action a1e gowetned b) the p1oecdu1es for a contested case 
hezuing unde1 Cltapte1 2001, 60Yetn111ent Code.] 

SECTION 39. Subsections (a) and (c), Section 42.074, Human 
Resources Code, are amended to read as follows: 

(a) When it appears that a person has violated, is violating, or is 
threatening to violate the licensing, certification, or registration requirements 
of this chapter or the department's licensing, certification, or registration 
rules and standards, the department [ dio is ion) may file a suit in a district court 
in Travis County or in the county where the facility or family home is located 
for assessment and recovery of civil penalties under Section 42.075 (of-this 
code), for injunctive relief, including a temporary restraining order, or for 
both injunctive relief and civil penalties. 
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(c) At the department 1s [division's] request, the attorney general or the 
county or district attorney of the county in which the facility or family home 
is located shall conduct a suit in the name of the State of Texas for injunctive 
relief, to recover the civil penalty, or for both injunctive relief and civil 
penalties as authorized by Subsection (a) [of thi• seetion]. 

SECTION 40. Subsection (a), Section 42.075, Human Resources Code, 
is amended to read as follows: 

(a) A person is subject to a civil penalty of not less than $50 nor more 
than $100 for each day of violation and for each act of violation if the person: 

(1) threatens serious harm to a child in a facility or family home by 
violating a provision of this chapter or a department rule or standard; 

(2) violates a provision of this chapter or a department rule or 
standard three or more times within a 12-month period; or 

(3) places a public advertisement for an unlicensed facility QI 
unre2istered family home. 

SECTION 41. Section 42.076, Human Resources Code, is amended to 
read as follows: 

Sec. 42.076. CRIMINAL PENALTIES. (a) A person who operates 
a child-care facility or child-placing agency without a license commits 
a Class B misdemeanor. 

(b) A person who operates a family home without a re~istration commits 
a Class B misdemeanor. 

(£) A person who places a public advertisement for an unlicensed facility 
or an unrei:istered family home commjts a Class C misdemeanor. 

[(e) 1\ J'Ctson oho places an adve1ti:sen1ent for a 1cgiste1ed fantilj 
hon1c 111 • iolation of Section 42.852(£) of thi3 code conunits 
a Class C 1nisrlen1eano1.] 

(d) It is not an offense under this section if a professional provides legal 
or medical services to: 

(1) a parent who identifies the prospective adoptive parent and 
places the child for adoption without the assistance of the professional; or 

(2) a prospective adoptive parent who identifies a parent and 
receives placement of a child for adoption without assistance of 
the professional. 

SECTION 42. Section 42.077, Human Resources Code, is amended to 
read as follows: 

Sec. 42.077. NOTICE OF ACTION AGAINST FACILITY OR FAMILY 
HOME. (a) If the department revokes or suspends a facility's license QI 
a family home's re~istration, the department shall publish notice of this action 
in a newspaper of general circulation in the county in which the facility QI 

family home is located. The newspaper shall place the notice in the section in 
which advertisements for day-care services are normally published. 

(b) If a person who operates a facility or family home that has had its 
license or re~istration revoked or suspended later applies for a new license or 
re~jstration to operate the same facility or family home, the department shall 
charge the person an application fee in an amount necessary to reimburse the 
department for the cost of the notice relating to that facility or family home. 
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(c) The department shall pay for publication of the notice from funds 
appropriated to the department for licensing and regulating child-care 
facilities and for registerjn~ and reeulatine family homes and from appeal and 
application fees collected under Subsection (b) [of this section] and 
appropriated to the department. 

(d) A facility or family home that has its license or reeistration revoked 
or suspended shall mail notification of this action by certified mail to the 
parents or guardian of the child served by the facility or family home. The 
facility or family home shall mail the notification within five days of the 
effective date of the [Heeme] revocation or suspension of the· license 
or reaistration. 

SECTION 43. Subchapter D, Chapter 42, Human Resources Code, is 
amended by adding Section 42.078 to read as follows: 

Sec 42.078. ADMINISTRATIVE PENALTY, (a) The department may 
impose ap admjnistrative penalty aaainst a facility or family home licensed or 
registered under this chapter that violates this chapter or a rule or order 
adopted under this chapter. Nonmonetary, administrative penalties or 
remedies including but not limited to corrective action plans, probation. 
and evaluation periods shall be imposed when appropriate before 
monetary penalties. 

(b) Each day a violation continues or occurs is a separate violation for 
purposes of imposine a penalty. The penalty for a violation may be in an 
amount not to exceed the following limits. based on the number of children 
receiyina care at the facility or family home at the time of the violation: 

Number of children Maximum amount of penalty 
20 or less i2J) 
2Ll.Q UQ 
41-60 $40 
fil..:fil) lli 
81-100 ill 
More than 100 li!ill 
Cc) The amount of the penalty shall be based on: 

(1) the seriousness of the violation including the nature. 
circumstances. extent. and gravity of any prohibited acts and the hazard or 
potential hazard created to the health. safety. or economic welfare of 
the public: 

(2) the economic harm to property or the environment caused by 
the violation: 

(3) the history of previous violations: 
(4) the amount necessary to deter future violations: 
(5) efforts to correct the violation· and 
(6) any other matter that justice may require. 

(d) Monetary penalties shall not be assessed for violations of clerical 
errors or standards which do not clearly apprise the facility or family home of 
the action required by the standard 

(e) If the executive director determines that a violation has occurred the 
director may issue a recommendation on the imposition of a penalty. 
includjna a recommendation on the amount of the penalty. 
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(f) Within 14 days after the date the recommendation is issued, the 
executive director shall give written notice of the recommendation to the 
person own in~ or operating the facility. The notice may be aiven by certified 
mail. The notice must include a brjef summary of the alleged violation and 
a statement of the amount of the recommended penalty and must inform the 
person that the person has a right to a hearing on the occurrence of the 
violation the amount of the penalty, or both the occurrence of the violation 
and the amount of the penalty. 

(g) Within 20 days after the date the person receives the notice, the 
person in writing may accept the determination and recommended penalty of 
the executive director or may make a written request for a hearing on the 
occurrence of the violation the amount of the penalty or both the occurrence 
of the violation and the amount of the penalty 

(h) If the person accepts the determination and recommended penalty of 
the executive director or fails to respond to the notice in a timely manner. the 
executive director shall issue an order and impose the recommended penalty. 

(i) If the person requests a hearini: the executive director shall set 
a hearing and i:ive notice of the hearing to the person. The hearing shall be 
held by an administrative law judge of the State Office of Administrative 
Hearings. The admjnistratjye law judge shall make findings of fact and 
conclusions of law and jssue a final decision finding that a violation has 
occurred and imposing a penalty or finding that no yiolation occurred. 

Ci) The notice of the administrative law judge1s order given to the person 
under Chapter 2001. Government Code, must include a statement of the right 
of the person to judicial reyiew of the order. 

(k) Within 30 days after the date the administrative law judge's order 
becomes final as provided by Section 2001.144. Government Code. the 
person shall: 

(1) pay the amount of the penalty: 
(2) pay the amount of the penalty and file a petition for judjcial 

review contestinB the occurrence of the violation. the amount of the penalty 
or both the occurrence of the violation and the amount of the penalty· or 

(3) without paying the amount of the penalty file a petition for 
iudicial review contesting the occurrence of the vjo!ation. the amount of the -
penalty or both the occurrence of the violation and the amount of the penalty. 

(I) Within the 30-day period, a person who acts under 
Subsection (k)(3) may: 

0) stay enforcement of the penalty by: 
(A) payini: the amount of the penalty to the court for placement 

jo an escrow account: or 
(B) givini: to the court a supersedeas bond that is approved by 

the court for the amount of the penalty and that is effective until all judicial 
review of the order is final· or 

(2) request the court to stay enforcement of the penalty by: 
(A) filini: with the court a sworn affidavit of the person stating 

that the person js financially unable to pay the amount of the penalty and js 
financially unable to give the supersedeas bond: and 
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(B) giving a copy of the affidavit to the executive director by 
certified mail. 

(m) On receipt of a copy of an affidavit under Subsection (1)(2). the 
executive director may file with the court. within five days after the date the 
copy is received. a contest to the affidavit. The court shall hold a hearing on 
the facts alleged in the affidavit as soon as practicable and shall stay the 
enforcement of the penalty on finding that the alleged facts are true. The 
person who files an affidavit has the burden of proving that the person 
is financially unable to pay the amount of the penalty and to give 
a supersedeas bond. 

(n) If the person does not pay the amount of the penalty and the 
enforcement of the penalty is not stayed. the executive director may refer the 
matter to the attorney general for collection of the amount of the penalty. 

lo) Judicial review of the order: 
(1) .is instituted by filing a petition as provided by Subchapter G. 

Chapter 2001. Government Code· and 
(2) is under the substantial evidence rule. 

(p) If the court sustains the occurrence of the violation. the court may 
uphold or reduce the amount of the penalty and order the person to pay the full 
or reduced amount of the penalty If the court does not sustain the occurrence 
of the violation. the court shall order that no penalty is owed. 

(g) When the judgment of the court becomes final. the court shall 
proceed under this subsection. If the person paid the amount of the penalty 
and if that amount is reduced or is not upheld by the court the court shall 
order that the appropriate amount plus accrued interest be remitted lO the 
person. The rate of the inlerest is the rate charged on loans to depository 
institutions by the New York Federal Reserve Bank. and the interest shall be 
paid for the period beginning on the date the penalty was paid and ending on 
the date the penalty is remiUed. If the person gave a supersedeas bond and if 
the amount of the penalty js not upheld by the court. the court shall order the 
release of the bond. If the person gave a supersede as bond and if the amount 
of the penalty is reduced. the court shall order the release of the bond after the 
person pays the amount. 

(r) A penalty collected under this section shall be sent to the comptroller 
for deposit in the general reyenue fund 

(s) All proceedings under this section are subject to Chapter 2001. 
Government Code. 

SECTION 44. Chapter 43, Human Resources Code, is amended by 
adding Section 43.0042 to read as follows: 

Sec. 43.0042 RECOGNITION OF LICENSE ISSUED BY ANOTHER 
STATE. (a) The department may wajye any prerequisite to obtaining 
a license for an applicant: 

(1) after reyjewing the applicant's credentials and determining that 
the applicant holds a valid license from another state that has license 
requirements substantially equivalent to those of thjs state· or 

(2) after determining the applicant has a valid license from another 
state with whjch this state has a reciprocity agreement. 
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(b) The department may enter into an agreement with another state to 
permit licensin2 by reciprocity. 

SECTION 45. Chapter 43, Human Resources Code, is amended by 
adding Section 43.0055 to read as follows: 

Sec. 43.0055. COMPETITIVE BIDDING OR ADVERTISING RULES. 
(a) The department may not adopt rules restricting competitive bidding 
or advertisin2 by a license holder except to prohibit false, misleading. or 
deceptive practices. 

(b) In its rules to prohibit false, misleading or deceptiye practices. the 
depai:tment may not include a rule that: 

(1) restricts the use of any medium for advertising: 
(2) restricts the use of a license holder's personal appearance or 

voice in an advertisement; 
(3) relates to the size or duraJjon of an advertisement by the license 

holder· or 
(4) restricts the license holder 1s advertisement under a trade name. 

SECTION 46. Section 43.006, Human Resources Code, is amended to 
read as follows: 

Sec. 43.006. Fees. The board may set and charge fees for administering 
an examination and issuing an initial license~ [-or] renewal license-..QI 
provisional license in amounts necessary to cover the costs of administering 
this chapter. 

SECTION 47. Chapter 43, Human Resources Code, is amended by 
adding Section 43.0081 to read as follows: 

Sec. 43.0081. PROVISIONAL LICENSE. (a) The department may 
issue a provisional license to an applicant licensed in another state who 
applies for a license in this state, An applicant for a provisional license under 
this section must: 

(1) be licensed in good sJanding as a child-care administrator for at 
least two years in another state. the District of Columbia. a foreign country. or 
a territory of the United States that has licensing requirements that are 
substantially equiyalent to the requirements of this chapter: 

(2) have passed a national or other examination recognized by the 
department that demonstrates competence in the field of child-care 
administration: and 

(3) be sponsored by a person licensed by the department under this 
chapter with whom the proyisional license holder may practice under 
this section. 

(b) The department may waiye the requirement of SubsecJion (a)(3) for 
an applicant if the department determines that compliance with that 
subsection constitutes a hardship to the applicant. 

(c) A provisional license js yaHd until the date the department approves 
or denies the proyisional license holder's application for a license. The 
department shall issue a license under this chapter to the provisional license 
holder if: 

(]) the proyisiona! license holder passes the examinaJjon required by 
Section 43.004: 
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(2) the department verifies that the provisional license holder has the 
academic and experience requirements for a Jicense under this chapter: and 

(3) the provisional license holder satisfies any other license 
requirements under this chapter. 

Cd) The department must complete the processing of a provisional 
license holder's application for a license not later than the 180th day after 
the date the provisional license js issued. The department may extend 
the 180-day limit if the results of the license holder's examination have not 
been received by the department. 

SECTION 48. Subsections {b) through {f), Section 43.009, Human 
Resources Code, are amended to read as follows: 

(b) The board shall reco~njze. prepare. or administer continuing 
education programs for license holders. The continuing education 
requirement may be fulfilled by studies in the areas of legal aspects of child 
care, concepts related to the field of social work, or other subjects approved 
by the department. 

(c) A person who js otherwise eligible to renew a license may renew an 
unexpired license by paying to the department before the expiration date of 
the license the required renewal fee. A person whose license has expired may 
not eneaie in the activities that require a license until the license has been 
renewed under the provisions of thjs section. 

(d) If a person's license has been expired for 90 days or less, the person 
may renew the license by paying to the department one and [the 1cqtti1cd 
1cnc .. ol fee ond o fee tho! is] one-half times the required renewal [of-tire 
exan1ination] fee [fot the license]. 

(e) If a person's license has been expired for longer than 90 days but less 
than one year [t"o yeo!S], the person may renew the license by paying to the 
department two times the required [all unpaid] renewal [fees and a] fee [timt 
is cqttnl to the exatnination fee £01 the license]. 

(f) If a person's license has been expired for one year [torn yco!S] or 
longer, the person may not renew the license. The person may obtain a new 
license by submitting to reexamination and complying with the requirements 
and procedures for obtaining an original license. li...lM (Ilonevct, the 
depat tt11cnt 111ay 1 enc w without 1 cexa1nination ttn cxph cd license of a] person 
[wire] was licensed in this state, moved to another state, and is currently 
licensed and has been in practice in the other state for the two years preceding 
application. the person may renew an expired license without reexamination. 
The person must pay to the department a fee that is equal to two times the 
required renewal [the cxaniination] fee for the license. 

SECTION 49. Section 43.010, Human Resources Code, is amended to 
read as follows: 

Sec. 43.010. LICENSE REVOCATION, [00] SUSPENSION.......JIB 
REFUSAL; REPRIMAND OR PROBATION. (a) The d~partment shall 
revoke. suspend. or refuse to renew a license. place on probation a person 
whose license has been suspended. or reprimand a license holder for 
a violation by the license holder of this chapter or a rule of the board. 

(hl The department may revoke a license if the license holder is: 
(1) convicted of a felony; 
(2) convicted of a misdemeanor involving fraud or deceit; 
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(3) addicted to a dangerous drug or intemperate in the use of 
alcohol; or 

(4) grossly negligent in performing duties as 
a child-care administrator. 

(!;) [~] The department shall suspend a license, place on probation 
a person whose license has been suspended, or reprimand a license holder for 
a violation of this chapter or a rule of the board. 

(lU If a license suspension is probated, the department may require the 
license holder: 

(1) to report regularly to the department on the conditions [matters 
that tue the basis] of the probation; 

(2) to limit practice to the areas prescribed by the department; or 
(3) to continue or renew professional education until the practitioner 

attains a degree of skill satisfactory to the department in those areas in which 
improvement is a condition [that ate the basi3] of the probation. 

SECTION 50. Chapter 43, Human Resources Code, is amended by 
adding Sections 43.0105 and 43.0106 to read as follows: 

Sec. 43,0105. REYOCATION OF PROBATION The department may 
reyoke the probation of a license holder whose license is suspended if the 
license holder violates a term of the conditions of probation. 

Sec. 43.0106. DISCIPLINARY HEARING. If the department proposes 
to suspend. revoke. or refuse to renew a person's license. the person is entitJed 
to a hearin~ conducted by the State Office of Administrative Hearings. 
Proceedintis for a disciplinary action are governed by the adminjstrative 
procedure law. Chapter 2001 Government Code. Rules of practice adopted 
by the board under Section 2001.004. Government Code. applicable to the 
proceedings for a disciplinary action may not conflict with rules adopted by 
the State Office of Administrative Hearings. 

SECTION 51. Subdivision (2), Section 48.002, Human Resources Code, 
is amended to read as follows: 

(2) "Abuse" means: 
(A) the negligent or wilful infliction of injury, unreasonable 

confinement, intimidation, or cruel punishment with resulting physical or 
emotional harm or pain to an elderly or disabled person by the person's 
caretaker. family member. or other individual who has an ongoing 
relatjonship wjth the person; or 

(B) sexual abuse of an elderly or disabled person, including 
any involuntary or nonconsensual sexual conduct that would constitute an 
offense under[' 

[ti')] Section 21.08, Penal Code (indecent 
exposure)[;] or 

[titj] Chapter 22, Penal Code (assaultive offenses), 
committed by the person's caretaker family member. or other individual who 
has an oneoing relationship with the person. 

SECTION 52. Subsection (a), Section 48.0215, Human Resources Code, 
as amended by Chapters 76, 303, and 1039, Acts of the 74th 
Legislature, 1995, is amended to read as follows: 
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(a) The department shall file an application under 
Section 682 or 875 [Choptc1 XIII], [of-the] Texas Probate Code, to be 
appointed guardian of the person QI["""] estate or both of an individual who 
is a minor, is a conservatee of the department, and, because of a physical or 
mental condition, will be substantially unable to provide food, clothing, or 
shelter for himself or herself, to care for the individual's own physical health, 
or to manage the individual's own financial affairs when the individual 
becomes an adult. If a less restrictive alternative to guardianship is available 
for an individual. the d~partment shall pursue the alternative instead of 
applyine for appointment as a iiuardian. 

SECTION 53. Section 48.0215, Human Resources Code, is amended by 
amending Subsection (b) and adding Subsection (e) to read as follows: 

(b) As a last resort, the department may apply to be appointed guardian 
of the person or estate of an elderly or disabled person who is found by the 
department to be in a state of abuse. nefilect. or exploitation. and who, 
because of a physical or mental condition, will be substantially unable to 
provide food, clothing, or shelter for himself or herself, to care for the 
individual's own physical health, or to manage the individual's own financial 
affairs. A representative of the department shall take the oath required by the 
Texas Probate Code on behalf of the department if the department is 
appointed guardian. If the department knows that an individual is willing and 
able to serve as the guardian, the department may inform ·the court of that 
individual's willingness and ability. 

(e) The department may not be required to pay fees associated with the 
aqpointment of a guardian ad litem or attorney ad litem. 

SECTION 54. Section 48.036, Human Resources Code, is amended by 
amending Subsection (a) and adding Subsection (c) to read as follows: 

(a) Except as prescribed by Section 48.082, a person having [1eosonable] 
cause to believe that an elderly or disabled person is in the state of abuse, 
exploitation, or neglect shall report the information required by 
Subsection (b) immediately to the department. 

(c) The duty imposed by Subsection (a) applies without exception to 
a person whose professional communications are fienerally confidential 
inch1din2 an attorney clerfiy member medical practitioner. social worker. 
and mental health professional. 

SECTION 55. Subchapter C, Chapter 48, Human Resources Code, is 
amended by adding Section 48.0362 to read as follows: 

Sec. 48.0362. FALSE REPORT· PENALTY. A person commits an 
offense if the person knowingly or intentionally reports information as 
provided in this chapter that the person knows is false or lacks factual 
foundation. An offense under this section is a Class B misdemeanor. 

SECTION 56. Section 48.037, Human Resources Code, is amended by 
adding Subsection (c) to read as follows: 

(c) The department by rule may assign priorities and prescribe 
inyestiaative procedures for conducting investiaations according to the 
degree of severity and immediacy of the alleged harm to the individual. 
Notwithstandine Subsection (a). the department's priorities and 
procedures may proyide that an investigation is not required to be initiated 
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within 24 hours jn all cases. This subsection does not apply to investigatjons 
conducted under Subchapter E. 

SECTION 57. Section 48.081, Human Resources Code, is amended to 
read as follows: 

Sec. 48.081. INVESTIGATION OF REPORTS IN MHMR FACILITIES 
AND IN COMMUNITY CENTERS. (a) The department shall receive and 
investigate reports of the abuse, neglect, or exploitation of an individual: 

(1) receiving services in a facility operated by the Texas Department 
of Mental Health and Mental Retardation; or 

(2) being provided services through a program under contract with 
a facility operated by the Texas Department of Mental Health and 
Mental Retardation. 

(b) The department and the Texas Department of Mental Health and 
Mental Retardation shall develop joint rules to facilitate investigations in 
state mental health and mental retardation facilities. 

(c) The department shall receive and investigate a report of the alleged 
abuse, neglect, or exploitation of an individual receiving services in 
a community center or from a program providing services under contract with 
a community center. 

(d) The department shall forward to a state mental health or mental 
retardation facility, a community center, or a program providing mental 
health or mental retardation services under contract with such a facility or 
community center: 

(1) a copy of any report the department receives relating lo alleged or 
suspected abuse, neglect, or exploitation of an individual receiving services 
from that facility, community center, or program; and 

(2) a copy of the department's investigation findings and report. 
(e) The department and the Texas Department of Mental Health and 

Mental Retardation by joint rules shall establish procedures for resolving 
disagreements between the department and the Texas Department of Mental 
Health and Mental Retardation concerning the department's investigation 
findings. A confirmed jnyestigation finding by the department may not be 
changed by a superintendent of a state mental health or mental retardation 
facility or a director of a community center. 

ill After completion of the appeals process, the department shall refer 
a complaint relating to an investigation conducted by the department under 
this section to the department's ombudsman office for appropriate action. 

(g) [ffl] If the department's investigation under this section reveals that 
an elderly or disabled person has been abused by another person in a manner 
that constitutes a criminal offense under any law, including Section 22.04, 
Penal Code, a copy of the investigation shall be submitted to the appropriate 
law enforcement agency. 

(hl The department by rule may assign priorities to an investigation 
conducted by the department under this sectjon. The primary criterion used 
by the department in assigning a priority must be the risk that a delay in the 
investigation will impede the collection of evidence 

(il The department and the Texas Department of Mental Health and 
Mental Retardation shall jointly develop and implement a single system to 
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track reports and investigations under this section. To facilitate 
implementation of the system the department and the Texas Department of 
Mental Health and Mental Retardation shall use appromiate methods of 
measurin~ the number and outcome of reports and investiiations under 
this sectjon. 

ill[~] In this section, "community center" has the meaning assigned by 
Section 531.002, Health and Safety Code. 

SECTION 58. Subsections (b) through (f), Section 48.101, Human 
Resources Code, are amended to read as follows: 

(b) Confidential information may be disclosed only for a purpose 
consistent with this chapter and as provided by department or investigating 
state agency rule and applicable federal law. 

(c) A court may order disclosure of confidential information only if: 
(1) a motion is filed with the court requesting release of the 

information and a bearing on that request; 
(2) notice of that hearing is served on the department or investigating 

state agency and each interested party; and 
(3) the court determines after the hearing and an in camera review of 

the information that disclosure is essential to the administration of justice and 
will not endanger the life or safety of any individual who: 

(A) is the subject of a report of abuse, neglect, or exploitation; 
(B) makes a report of abuse, neglect, or exploitation; or 
(C) participates in an investigation of reported abuse, neglect, 

or exploitation. 
(d) The department or investigating state agency by rule shall provide for 

the release on request to a person who is the subject of a report of abuse, 
neglect, or exploitation or to that person's legal representative of otherwise 
confidential information relating to that report. The department QI 
investigating state agency shall edit the information before release to protect 
the confidentiality of information relating to the reporter's identity and to 
protect any other individual whose safety or welfare may be endangered 
by disclosure. 

(e) The department or investigating state agency may adopt rules relating 
to the release of information contained in the record of a deceased individual 
who was the subject of an investigation conducted by [to 01ho1n] the 
department or inyestigatine state agency [has p10 v idcd p1otccti" e sci vices]. 
The rules must be consistent with the purposes of this chapter and any 
applicable state or federal law. 

(f) The department or investigating state agency may establish 
procedures to exchange with another state agency or governmental entity 
information that is necessary for the department~ [or-the] agency. or 
entity to properly execute its respective duties and responsibilities to provide 
services to elderly or disabled persons under this chapter or other law. An 
exchange of information under this subsection does not affect whether the 
information is subject to disclosure under Chapter 552, Government Code. 

SECTION 59. Subsection (a), Section 48.103, Human Resources Code, 
is amended to read as follows: 
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(a) A person. including a guardjan and notwithstanding Section 675. 
Texas Probate Code. may not interfere with: 

(1) an investigation by the department or by a protective services 
agency of alleged abuse, neglect, or exploitation of an elderly or disabled 
person; or 

(2) the provision of protective services to an elderly or 
disabled person. 

SECTION 60. Section 161.001, Family Code, is amended to read 
as follows: 

Sec. 161.001. INVOLUNTARY TERMINATION OF PARENT-CHILD 
RELATIONSHIP. The court may order termination of the parent-child 
relationship if the court finds by clear and convincing evidence: 

(1) that the parent has: 
(A) voluntarily left the child alone or in the possession of 

another not the parent and expressed an intent not to return; 
(B) voluntarily left the child alone or in the possession of 

another not the parent without expressing an intent to return, without 
providing for the adequate support of the child, and remained away for 
a period of at least three months; 

(C) voluntarily left the child alone or in the possession of 
another without providing adequate support of the child and remained away 
for a period of at least six months; · 

(D) knowingly placed or knowingly allowed the child to 
remain in conditions or surroundings which endanger the physical or 
emotional well-being of the child; 

(E) engaged in conduct or knowingly placed the child with 
persons who engaged in conduct which endangers the physical or emotional 
well-being of the child; 

(F) failed to support the child in accordance with his ability 
during a period of one year ending within six months of the date of the filing 
of the petition; 

(G) abandoned the child without identifying the child or 
furnishing means of identification, and the child's identity cannot be 
ascertained by the exercise of reasonable diligence; 

(H) voluntarily, and with knowledge of the pregnancy, 
abandoned the mother of the child beginning at a time during her pregnancy 
with the child and continuing through the birth, failed to provide adequate 
support or medical care for the mother during the period of abandonment 
before the birth of the child, and remained apart from the child or failed to 
support the child since the birth; 

(I) contumaciously refused to submit to a reasonable and 
lawful order of a court under Chapter 264; 

(J) been the major cause of: 
(i) the failure of the child to be enrolled in school as 

required by the Education Code; or 
(ii) the child's absence from the child's home 

without the consent of the parents or guardian for a substantial length of time 
or without the intent to return; 
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(K) executed before or after the suit is filed an unrevoked or 
irrevocable affidavit of relinquishment of parental rights as provided by 
this chapter; 

(L) been adjudicated to be criminally responsible for the death 
or serious injury of a child; 

(M) had his or her parent-child relationship terminated with 
respect to another child based on a finding that the parent's conduct was in 
violation of Paragraph (D) or (E) or substantially equivalent provisions of the 
law of another state; [or] 

(N) constructively abandoned the child who has been in the 
permanent or temporary managing conservatorship of the Department of 
Protective and Regulatory Services or an authorized agency for not less than 
six months [one } cat], and: 

(i) the department or authorized agency has made 
reasonable efforts to return the child to the parent; 

(ii) the parent has not re&ularly visited or 
maintained si&nificant contact with the child; and 

(iii) the parent has demonstrated an inability to 
provide the child with a safe environment; or 

(0) failed to comply with the provisions of a court order that 
specifically established the actions necessary for the parent to obtain the 
return of the child who bas been in the permanent or temporary managing 
conservators hip of the Department of Protective and Regulatory Services for 
not less than nine months as a result of the child's removal from the parent 
under Chapter 262 for the abuse or neclect of the child: and 

(2) that termination is in the best interest of the child. 
SECTION 61. Subchapter C, Chapter 161, Family Code, is amended by 

adding Section 161.2011 to read as follows: 
Sec. 161.2011. CONTINUANCE· ACCESS TO CHILD. (a) The court 

shall not proceed to final trial in a suit to terminate the parent-child 
relationship durin& the time that any criminal charces filed a2ainst a parent 
whose rights are subject to termination in the suit are pendinii if the criminal 
char~es are directly related to the grounds for which termination of the 
parenfs riahts are sought unless it determjnes that it is in the best interest of 
the child. 

(b) Nothin& in this subsection precludes the court from issuing 
appropriate temporary orders as authorized in this code. 

(c) The court in which a suit to terminate the parent-child relationship is 
pendina may render an order denying a parent access to a child if the parent is 
indjcted for criminal activity that constitutes a ground for terminatina the 
parent-child relationship under Section I 61.001. The denial of access under 
thjs section shall continue until the date the criminal char&es for which the 
parent was indicted are resolved and the court renders an order providing for 
access to the child by the parent. 

SECTION 62. Subchapter B, Chapter 201, Family Code, is amended by 
adding Section 201.1085 to read as follows: 

Sec. 201.1085. DISCRETIONARY APPOINTMENT OF MASTER FOR 
CHILD PROTECTION CASES. The presidin& judge may appoint a master 
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for a court handling child protection cases if the court needs assistance in 
order to process the cases in a reasonable time. 

SECTION 63. Section 261.001, Family Code, is amended by adding 
Subdivision (7) to read as follows: 

(7) "Board" means the Board of Protective and Regulatory Services. 
SECTION 64. Subchapter A, Chapter 261, Family Code, is amended by 

adding Section 261.004 to read as follows: 
Sec. 261.004. STATISTICS OF ABUSE AND NEGLECT OF 

CHILDREN. (a) The department shall prepare and disseminate statistics by 
county relatine to the department's activities under this subtitle and include 
the information specified in Subsection (b) in an annual report available to 
the public. 

(bl The department shall report the following information: 
(1) the number of initial phone calls received by the department 

allegine abuse and neglect: 
(2) the number of children reported to the department as having been 

abused and neglected: 
(3) the number of reports received by the department alleging abuse 

or neglect and assigned by the department for jnyestigation: 
(4) of the children to whom Subdivision (2) applies· 

(A) the number for whom the report was substantiated: 
CB) the number for whom the report was unsubstantiated: 
(C) the number for whom the report was determined to be false: 
(D) the number who did not receive services from the 

department under a state of federal program: 
(El the number who receiyed services. including preventative 

services, from the department under a state or federal program: and 
(F) the number who were removed from the child's home 

during the preceding year: 
(Sl the number of families jn which the child was not removed but 

the child or family received services from the department: 
£6) the number of children who died during the preceding year as 

a result of child abuse or neglect: 
(7) of the children to whom Subdivision (5) applies the number who 

were in foster care at the time of death: 
(8) the number of child protective services workers responsible for 

report intake assessment. or investigation; 
(9) the response time by the department with respect to conducting an 

initial investigatjon of a report of child abuse or neglect: 
(10) the response time by the department with respect to commencing 

services to families and children for whom an alle2ation of abuse or neglect 
has been made: 

(] 1l the number of children who were returned to their families or 
who received family preservation services and who, before the fifth 
anniversary of the date of return or receipt. were the victims of substantiated 
reports of child abuse or neglect, including abuse or neglect resulting in the 
death of the child· 
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1121 the number of cases pursued by the department in each stage of 
the iudicial process. including civil and criminal proceedings and the results 
of each proceeding· and 

(13) the number of children for whom a person was appointed by the 
court to represent the best interests of the child and the average number of 
out-of-court contacts between the person and the child. 

(c) The department shall compile the information specified in 
Subsection (b) for the meceding year in a report to be submitted to the 
legislature and the general public not later than February 1 of each year. 

SECTION 65. Subsections (a), (b), and (c), Section 261.101, Family 
Code, are amended to read as follows: 

(a) A person having cause to believe that a child's physical or mental 
health or welfare has been [ 01 mo) be] adversely affected by abuse or neglect 
by any person shall immediately make a report as provided by this subchapter. 

(b) If a professional has cause to believe that a child has been [011110, be] 
abused or neglected or that a child js a victim of an offense under 
Section 21.11 Penal Code and that the professional has cause to believe that 
the child has been abused as defined by Section 261.001 of this chapter, the 
professional shall make a report not later than the 48th hour after the hour the 
professional first suspects that the child has been or may be abused or 
neglected or is a yictim of an offense under Section 21.ll Penal Code. 
A professional may not delegate to or rely on another person to make the 
report. In this subsection, "professional" means an individual who is licensed 
or certified by the state or who is an employee of a facility licensed, certified, 
or operated by the state and who, in the normal course of official duties or 
duties for which a license or certification is required, has direct contact with 
children. The term includes teachers, nurses, doctors, [oncl] day-care 
employees. and employees of a clinic or health care facility that provides 
reproductive services. 

(c) The requirement to report under this section applies without 
exception to an individual whose personal communications may otherwise be 
privileged, including an attorney, a member of the clergy, a medical 
practitioner, a social worker, [oncl] a mental health professional....J!fil! 
an employee of a clinic or health care facility that provides 
reproductive services. 

SECTION 66. Subsection (a), Section 261.105, Family Code, is 
amended to read as follows: 

(a) All reports received by a local or state law enforcement agency 
that allege abuse or neglect by a person responsible for a child's care, custody, 
or welfare shall be referred immediately to the department or the 
designated agency. 

SECTION 67. Subchapter B, Chapter 261, Family Code, is amended by 
adding Section 261.1055 to read as follows: 

Sec. 261.1055. NOTIFICATION OF DISTRICT ATTORNEYS. (a) A 
district attorney may inform the department or designated agency that the 
district attorney wishes to receive notifjcatjon of some or all reports of 
suspected abuse or ne~lect of children who were in the county at the time the 
report was made or who were in the county at the time of the alleged abuse 
or ne&lect. 
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(b) If the district attorney makes the notification under this section the 
department or designated agency shall. on receipt of a report of suspected 
abuse or neglect immediately notify the district attorney as requested and the 
department or designated agency shall forward a copy of the reports to the 
district attorney on request. 

SECTION 68. Section 261.107, Family Code, is amended to read 
as follows: 

Sec. 261.107. FALSE REPORT; PENALTY. (.al A person commits an 
offense if the person knowingly or intentionally makes a report as provided in 
this chapter that the person knows is false or lacks factual foundation. An 
offense under this section [subsection] is a Class A [BJ misdemeanor unless it 
is shown on the trial of the offense that the person has previously been 
convicted under this section in which case the offense is a state jail felony. 

Cb) A finding by a court in a suit affecting the parent-child relationship 
that a report made under this chapter before or during the suit was false or 
lacking factual foundation may be grounds for the court to modify an order 
providing for possession of or access to the child who was the subject of the 
report by restricting further access to the child by the person who made 
the report 

(c) The appropriate county prosecuting attorney shall be responsible for 
the prosecution of an offense under this section. 

SECTION 69. Subsection (a), Section 261.201, Family Code, is 
amended to read as follows: 

(a) The following information is confidential, is not subject to public 
release under Chapter 552, Government Code, and may be disclosed only for 
purposes consistent with this code and applicable federal or state law or under 
rules adopted by an investigating agency: 

(1) a report of alleged or suspected abuse or neglect made under this 
chapter and the identity of the person making the report; and 

(2) except as otherwise provided in this section, the files, reports, 
records, communications, audiotapes. videotapes. and working papers used or 
developed in an investigation under this chapter or in providing services as a 
result of an investigation. 

SECTION 70. Subsection (a), Section 261.301, Family Code, is 
amended to read as follows: 

(a) With assistance from the appropriate state or local law enforcement 
agency, the ['fhe] department or designated agency shall make a prompt and 
thorough investigation of a report of child abuse or neglect allegedly 
committed by a person responsible for a child's care, custody, or welfare. 

SECTION 71. Subchapter D, Chapter 261, Family Code, is amended by 
adding Section 261.3015 to read as follows: 

Sec. 261.3015. FLEXIBLE RESPONSE SYSTEM. la) In assigning 
priorities and prescrjbing investigative procedures based on the severity and 
immediacy of the alle~ed harm to a child under Section 261.301(d) the board 
by rule shall establish a flexible response system to allow the department to 
allocate resources by investiaating serious cases of abuse and neglect and 
providing assessment and family preservation services in less serjons cases. 
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(b) The classjfication under the flexible response system of a case may 
be changed as warranted by the circumstances. 

(c\ The d~partment may implement the flexible response system by 
establishing a pilot program in a single department service region. The 
department shall study the results of the system in the region in determining 
the method by which to implement the system statewide 

SECTION 72. Subchapter D, Chapter 261, Family Code, is amended by 
adding Section 261.3019 to read as follows: 

Sec. 261.3019. PILOT PROGRAMS FOR INVESTIGATIONS OF 
CHILD ABUSE. la) On or after September 1. 1997. but not later than 
March 1. 1998, the department shall enter into two agreements. one with 
a sheriff of a county with a population of not less than 500 000 and if 
necessary for jurisdictional purposes any other law enforcement a~ency. and 
one with a sheriff of a county with a population of 25 000 or less and if 
necessary for iurisdictional purposes any other law enforcement agency. 
under which the sheriff or law enforcement agency shall conduct 
investigations of reports of abuse. The commissioners court of a county that 
is eligible to establish a pilot program and that intends to do so shall inform 
the department of the county's interest. 

(b) An agreement under this section shall: 
()) specify the respective roles of Jaw enforcement and department 

staff in the inyestigatiye process: 
(2\ provide for the department to assist jn the removal of a child 

under Chapter 262 as necessary for the protection of the child: 
(3) provide for the use of any available children's adyocacy center or 

multidisciplinary team under Subchapter E, Chapter 264: 
(4) include provisions for the reimbursement by the department from 

available state and federal funds of the costs incurred by the sheriff or law 
enforcement aeency in conducting an investiiation of a report of abuse· 

15) deyelop a plan for the transfer of calls received by the state child 
abuse hotline to the local law enforcement a&ency· 

(6) develop a plan to be submitted to the department that specifies the 
manner jn which the county's law enforcement agency shall handle 
investiiations. inyestiaator training. and the processin~ of reports made to the 
local agency: 

(7) permit an additional contract with other appropriate local law 
enforcement agencies. if necessary for jurisdictional purposes. to implement 
the pilot program: and 

(8\ contain provisions the department and the sheriff and law 
enforcement determine to be necessary and appropriate. 

(c) The department may provide advice and technical assistance to the 
county to ensure that the county complies with state and federal law in 
implementing and operating the pilot program. 

(d) Under each pilot pro~ram. the department shall provide to 
a participating county Jaw enforcement agency: 

(A) information regarding: 
(i) the average number of child abuse cases that are 

typically investigated: and 
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Cii) staff and inyestigator trainin~· and 
(Bl other assistance necessary to adequately implement and 

fund the pHot program. 
(e) Under the pHot program. the commissioners court shall establish an 

independent local citizens review hoard composed of seyen volunteers who 
represent the community. including members who have experience in matters 
relating to child abuse and including one member who is licensed as 
a psychologist. one member licensed as a medjcal or health professional. and 
one member who is a licensed or ordained prjest. rabbi. or officer of 
a religious orianization. A member of a review board may not be an employee 
of or contract with any participating law enforcement agency or the 
department. The citizens review board shall prepare and make available to the 
public on an annual basis a report contajning a summary of the activities of 
the board. 

(0 The commissioners court may apply for any grants and research other 
sources of fundinG for the county's participation in the pilot proiram. 

(g) An agreement under Subsection (a) js not required to provide for: 
(1) the investjgatjon of abuse alleged to have occurred in a facility or 

home regulated by the department under Chapter 42. Human Resources 
Code: or 

(2) an investigation conducted under Section 48.081. Human 
Resources Code, or Section 261.404. 

{h) The state auditor shall perform an audit and evaluation of the pilot 
program under this section. In preparing the evaluation. the auditor shall 
consider any report prepared by a citizens review board established under 
Subsection (e). The auditor shall report. not later than March 1 2001. the 
results of the audit and evaluation to the presidin& officers of both houses of 
the 17th Legislature and to the governor. The report must include an 
evaluation of the strengths and weaknesses of the pilot program and 
a recommendation about the feasibility of expanding the pilot pro2ram 
statewide. 

(i) The department shall adopt rules necessary to perform the 
department's duties under this section. 

(j) This section expires September 1 2001. 
SECTION 73. Section 261.302, Family Code, is amended by adding 

Subsection ( e) to read as follows: 
(e) An interview with a chHd alleged to be a victim of physical abuse or 

sexual abuse shall be audiotaped or videotaped unless the investigating 
agency determines that good cause exists for not audiotaping or videotaping 
the interyiew in accordance with rules of the agency. Good cause may 
include. but is not limited to. such considerations as the age of the child and 
the nature and seriousness of the allegations under investigation. Nothing in 
this subsection shall be construed as prohibiting the investigating agency 
from audiotaping or videotaping an interview of a child on any case for which 
such audiotaping or videotaping is not required under this subsection. The 
fact that the investigating agency faHed to audiotape or videotape an 
interview is admissible at the trial of the offense that js the subject of 
the interview. 



4104 SENME JOURNAL - REGUlAR SESSION 

SECTION 74. Section 261.311, Family Code, is amended to read 
as follows: 

Sec. 261.311. NOTICE OF REPORT (INTERVIEW OR 
DCAMINATION]. la) When [ff;] during an investigation of a report of 
suspected child abuse or neglect[;] a representative of the department or the 
designated agency conducts an interview with or an examination of 
a child, the department or designated agency shall make a reasonable effort 
before 24 hours after the time of the interview or examination to notify each 
parent of the child and the child's legal guardian, if one has been appointed, Qf 
the nature of the allegation and of the fact that the interview or examination 
was conducted. 

(b) If a report of suspected child abuse or neglect is administratively 
closed by the department or designated agency as a result of a preliminary 
investigatjon that did not include an interview or examination of the child. the 
department or designated agency shall make a reasonable effort before the 
expiration of 24 hours after the time the investigation is closed to notify each 
parent and legal guardian of the child of the dj:;position of the investigation. 

(c) The notice required by Subsection la) or lb) is not required if the 
department or agency determines that the notjce is likely to endanger the 
safety of the child who is the subject of the report, the person who made the 
report. or any other person who participates in the investigation of the report. 

(d) The notice required by Subsection (a) or (b) may be delayed at the 
request of a law enforcement agency jf notification durina the required time 
would interfere with an on2oing criminal inyestiaation. 

SECTION 75. Subchapter D, Chapter 261, Family Code, is amended by 
adding Section 261.315 to read as follows: 

Sec. 261.315. REMOYAL OF CERTAIN INVESTIGATION 
INFORMATION FROM RECORDS. (a) At the conclusion of an 
investigation in which the department determines that the person alleged to 
have abused or neglected a child did not commit abuse or neglect. the 
department shall notify the person of the person's right to request the 
department to remove information about the person's alleged role in the abuse 
or neglect report from the department's records. 

(b) On request under Subsection (a) by a person whom the department 
has determined did not commit abuse or neglect. the department shall remove 
information from the department's records concerning the person's alleged 
role in the abuse or neglect report. 

(c) The board shall adopt rules necessary to administer this section. 
SECTION 76. Subsection (a), Section 262.109, Family Code, is 

amended to read as follows: 
(a) The department or other agency must give written notice as 

prescribed by this section to each parent of the child or to the child's (pttTent;] 
conservator[;] or legal guardian when a representative of the Department of 
Protective and Regulatory Services or other agency takes possession of 
a child under this chapter. 

SECTION 77. Subsection (c), Section 262.201, Family Code, is 
amended to read as follows: 



FRIDAY, MAY 30, 1997 4105 

(c) If the court finds sufficient evidence to satisfy a person of ordinary 
prudence and caution that there is a continuing danger to the physical health 
or safety of the child and for the child to remain in the home is contrary to the 
welfare of the child, the court shall~ 

Ul issue an appropriate temporary order under Chapter 105;__;w_4 
(2) inform each parent jn open court that parental and custodial 

ri2hts and duties may be subiect to restriction or to termination unless 
the parent or parents are willing and able to provide the child with 
a safe environment. 

SECTION 78. Section 262.201, Family Code, is amended by adding 
Subsection (e) as as follows: 

(el The court shall place a child removed from the child's custodial parent 
with the child's noncustodial parent or with a relative of the child if placement 
with the noncustodial parent is inappropriate. unless placement with the 
noncustodial parent or a relative is not in the best interest of the child. 

SECTION 79. Subchapter C, Chapter 262, Family Code, is amended by 
adding Section 262.2015 to read as follows: 

Sec. 262.2015. ACCELERATED TRIAL ON THE MERITS. The court 
may accelerate the trial schedule to result in a final order for a child under the 
care of the department at an earlier date than provided by Subchapter C 
Chapter 263, if the court: 

(1) orders at the conclusion of the full adversary heariDf: that the 
child may not he placed jn the child's home: 

(2) finds that the child is a victim of serious bodily injury or sexual 
abuse: and 

13) finds that there is probable cause to believe that a party to the suit 
has enllaged in conduct against the child that would constitute an offense 
under the following provisions of the Penal Code: 

CA) Section 21.11 (indecency with a child): 
(Bl Section 22.011 (sexual assault): 
(C) Section 22.02 (aggravated assault): 
(D) Section 22,021 (aggravated sexual assault): 
(E) Section 22.04 (injury to a child, elderly jndjviduaL or 

disabled individual)· 
(F) Section 22.041 (abandoning or endangering child): 
(G) Section 25 02 (prohibited sexual conduct): 
CH) Section 43.25 (sexual performance by a child): or 
(I) Section 43.26 (possession or promotion of child 

pornography). 
SECTION 80. Subchapter A, Chapter 263, Family Code, is amended by 

adding Section 263.006 to read as follows: 
Sec. 263.006, WARNING TO PARENTS. At the status hearing under 

Subchapter C and at each permanency hearing under Subchapter D held after 
the court bas rendered a temporary order appointing the department as 
temporary manaaina conservator the court shall inform each parent in open 
court that parental and custodial rights and duties may be subject to restriction 
or to termination unless the parent or parents are willin~ and able to provide 
the child with a safe environment. 
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SECTION 81. Section 263.201, Family Code, is amended to read 
as follows: 

Sec. 263.201. STATUS HEARING; TIME. Not later than the 60th day 
after the date the court renders a temporary order appointing the department 
as temporary manae'ing conservator of a child [of a fttll adYttS&t) heating 
unde1 Chopter 262], the court shall hold a status hearing to review the child's 
status and the permanency plan developed for the child. 

SECTION 82. The heading to Subchapter D, Chapter 263, Family Code, 
is amended to read as follows: 

SUBCHAPTER D. PERMANENCY (RE't'IEW] HEARINGS 
SECTION 83. Subsections (a) and (b), Section 263.301, Family Code, 

are amended to read as follows: 
(a) Notice of a permanency (re'l"iew] hearing shall be given as provided 

by Rule 2la, Texas Rules of Civil Procedure, to all persons entitled to notice 
of the hearing. 

(b) The following persons are entitled to at least 10 days' notice of 
a permanency hearing [to 1evicw a child's placcn1ent] and are entitled to 
present evidence and be heard at the hearing: 

(!) the department; 
(2) the foster parent or director of the group home or institution 

where the child is residing; 
(3) each parent of the child; 
(4) the managing conservator or guardian of the child; (ltftd] 
(5) an attorney ad !item appointed for the child under Chapter 107; 
161 a volunteer advocate appointed for the child under 

Chapter 107 · and 
ill any other person or agency named by the court to have an interest 

in the child's welfare. 
SECTION 84. Section 263.302, Family Code, is amended to read 

as follows: 
Sec. 263.302. CHILD'S ATTENDANCE AT HEARING. The (eott1t moy 

dispense H ith tlte attendance of the] child shall attend each permanency 
hearing unless the court specifically excuses the child's attendance. Failure 
by the child to attend a hearini: does not affect the validity of an order 
rendered at the [at a placcntcnt tc•iew] hearing. 

SECTION 85. Subchapter D, Chapter 263, Family Code, is amended by 
adding Section 263.3025 to read as follows: 

Sec. 263 3025, PERMANENCY PLAN. (a) The department shall 
prepare a permanency plan for a child for whom the department has been 
appointed temporary managing conservator. The department shall give 
a copy of the plan to each person entitled to notice under Section 263.301(b) 
not later than the 10th day before the date of the child's first permanency 
hearin~. 

(b) In addition to the requirements of the department rules governing 
permanency planning. the permanency plan must contain the information 
required to be included in a permanency progress report under 
Section 263.303. 

Cc) The department shall modify the permanency plan for a child as 
required by the circumstances and needs of the child. 
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SECTION 86. Section 263.303, Family Code, is amended to read 
as follows: 

Sec. 263.303. PERMANENCY PROGRESS [STATUS) REPORT. 
(a) Not later than the 10th day before the date set for each permanency 
hearing other than the first permanency [review] hearing, the department or 
other authorized agency shall file with the court and provide to each party, the 
child's attorney ad !item. and the child's volunteer advocate a permanency 
progress [statm] report unless the court orders a different period for 
proyidin2 the report [01 otdcts that a tcpotl is not 1cqttitcd fut 
a specific heating]. 

(b) The permanency progress [statm) report must: 
(!) recommend that the suit be dismissed: or 
(2) recommend that the suit continue. and: 

(A) identify the date for dismissal of the sujt under this 
chapter: 

(B) provide: 
(i) the name of any person entitled to notice under 

Chapter 102 who has not been served· 
(iil a descrjptjon of the efforts by the department or 

another agency to locate and request seryice of citation: and 
(iii) a description of each parent's assistance in 

providing information necessary to locate an unserved party· 
.(Q evaluate [all tclcvant infenn1ation eoncc1ning each af the 

guidelines u11dc1 this chapter and] the parties' compliance with temporary 
orders and with the service plan; 

(D) evaluate whether the child 1s placement in substitute care 
meets the child1s needs and recommend other plans or seryices to meet the 
child 1s special needs or circumstances: 

(E) describe the permanency plan for the child and recommend 
actions necessary to ensure that a final order consistent with that permanency 
plan is rendered before the date for djsmissa! of the suit under this 
chapter; and 

(El ((2) 1eco1111nend one of the following actions. 
[(A) that the child be 1etu1ned to the ehild 1s ho1ac and that the 

suit be distnissed, 
[(B) that the child be 1ett11ned to the ehild 1s hon1e with the 

depattrnent 01 other agency retaining eonset •atorship, 
[(C) that the child tentain in substitt1te cate fot a specified 

pc1iod and that the child's parents continue to notk tona1d pro•iding the child 
nith a safe en•i101nttent, 

[(B) that the child 1en:1ain in substitnte eate fot a specified 
pc1iod and that te11nination of patental tights be sought undet this code, 

[(E) that a child nho has resided in substitute ea1e fut at least 
18 1nonths be placed 01 1en1ain in pe1111a11ent 01 long tc11n substitute ca1e 
because t'lf the child's special needs or ch ctt111stances, 01 

[(F) that othet plans be 111adc 01 othe1 se1vices p1a¥ided in 
acco1da11ce nith the child's special needs 01 chcu111stances, and 

(f.lJ) with respect to a child 16 years of age or older, identify the 
services needed to assist the child in the transition to adult life. 
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(c) A parent whose parental rights are the subject of a suit affecting the 
parent-child relationship, the attorney for that parent, or the child's attorney 
ad !item or guardian ad !item may file a response to the department's or other 
agency's report filed under Subsection (b ). A response must be filed not later 
than the third day before the date of the hearing. 

SECTION 87. Section 263.304, Family Code, is amended to read 
as follows: 

Sec. 263.304. INITIAL PERMANENCY (REVIE'+'i] HEARING; TIME. 
Not later than the 180th day after the date the court renders a temporary order 
appointing the department as temporary managin& conservator of a child [of 
the conclusion of the full advc1sary hea1ing unde1 Chapte1 262), the court 
shall hold a permanency hearing to review the status of, and permanency plan 
for,~ ( !t] child to ensure that a final order consistent wjth that permanency 
plan is rendered before the date for dismissal of the suit under this chapter (m 
substitute catc in the coutt's jtuisdiction, including the that fo1 the 
con1plction of the plan and the p1ojectcd date fo1 the achicY cn1ent of the 
child's pctnurncne) plan]. 

SECTION 88. Section 263.305, Family Code, is amended to read 
as follows: 

Sec. 263.305. SUBSEQUENT PERMANENCY [REVIEW] HEARINGS. 
A subsequent permanency hearin& before entry of a final order (Sttbseqttent 
rcvicn heatings] shall be held [not earlict titan 5 1/2 1nonths and] not later 
than the !20th day [•e•en niontbs] after the date of the last permanency 
hearing in the suit~ [unless, for] good cause shown or on the court 1s own 
motion [by a ptnty], the court may order more frequent hearincs [an ca1lic1 
heating is apptoved by the coutt]. 

SECTION 89. Section 263.306, Family Code, is amended to read 
as follows: 

Sec. 263.306. PERMANENCY [REVIEW] HEARINGS: PROCEDURE. 
At each permanency[~] hearing the court shall (detennine]: 

(1) identify [the idcntit) of] all persons or parties present at the 
hearing or those given notice but failing to appear; 

(2) review the efforts of the department or another agency jn: 
(A) attempting to locate all necessary persons: 
(B) requesting service of citation: and 
(C) obtaining the assistance of a parent in providing 

information necessary to locate an absent parent: 
(3) return the child to the parent or parents jf [" hethe1] the child's 

parent or parents are willing and able to provide the child with a safe 
environment and the return of the child is in the child's best interest; 

(4) place the child with a person or entity. other than a parent. 
entitled to service under Chapter 102 if the person or entity is willin~ and able 
to proyide the child with a safe environment and the return of the child is in 
the child's best interest: 

(5) evaluate the department's efforts to identify relatives who could 
provide the child with a safe environment if the child is not returned to 
a parent or another person or entity entitled to service under Chapter 102; 
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(6) eyaluate the parties' compliance with temporary orders and 
[(3) the extent to nhich the child's patents have taken the ncec3snr' 

actions 01 1esponsibilities tonard aehic•ing the plan goal doting the pctiod of 
the set" ice plan and the extent to nhich the depat ltnent 01 othc1 attthorized 
agency has pto; idcd assistance to the pa1ents as pto•idcd in] the service plan; 

(7) determine [tt}] whether~ 
(A) the child continues to need substitute care; 
Oil [and "hethcr] the child's current placement is appropriate 

for meeting the child's needs;__aru! 
(C) other plans or services are needed to meet the child's 

special needs or circumstances; 
(8) jf the child is placed in institutional care. determjne whether 

efforts haye been made to ensure placement of the child in the least restrictive 
environment consistent with the best interest and special needs of the child; 

(9) if the child is 16 years of age or older order seryjces that are 
needed to assist the child in makin11 the transition from substitute care to 
independent living if the services are available in the community: 

(IO) determine plans, services, and further temporary orders 
necessary to ensure that a final order is rendered before the date for dismissal 
of the suit under this chapter: and 

(11) determine the date for dismissal of the suit under this chapter 
and give notice in open court to all parties of: 

(A) the dismissal date: 
(Bl the date of the next permanency hearin~: and 
(Cl the date the suit is set for trial. 

[(5) a date fot achieving the child's pc1111anenc) plan, 
[(6) if the child has been in :¥ttbstitntc ca1e fo1 not less 

than 18 1noath5, the fttttue statt1s of the child and the app1opriatcncss of the 
date by nhich the child ntay 1cttt1n hotnc and nhcthcr to 1endc1 fttrthet 
lippt opt iatc 01dct3, 

[(7) if the child is in 3ttbstitute care otttsidc the state, whcthct the 
ottt of state plaecntcnt continues to be app1op1iate and in the best interest of 
the child, 

[(8) whcthc1 the child's patents ate nilling and able to ptovidc the 
child nith a safe envitonrneut nithout the &33dstancc of a set vice plan and, if 
so, 1ett1111 the child to the patent.\, 

[(9) whcthct the child's patents ate willing and able to pto•idc the 
child n ith a safe en~ i10111ncnt with the assistance of a sci .. ice plan and, if so, 
1ct1:1111 the child or contintte the placement of the child in the child's he1ne 
tttn1c1 the de pat ttncnt's 01 othc1 agcne) 13 3ttpct ~ isioo, 

[(10) nhethc1 the child's patents ate ptcscntl) ttnnilling 01 ttnnblc to 
pt o v idc the child with a safe en; it 011111c11t, c v en with the assi3tancc of 
a set ~ice plan, and, if so, 01de1 the child to 1e111ain undct the depathncnt's 01 

other ttgcne)'S 111anaging consc1vato13hip fot a pe1iod of thne specified b;: 
the COUit, 

[(11) whether a long te1111 sttbstitttte cate plaeea1cnt is in the child's 
best intc1e3t because of the child's special needs 01 chcua1stanecs and, if so, 
begin a long tc1111 sttbstitttte ca1e placcn1cnt and if the child is placed in 
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instittttional care, uhcthet cffo1ts lu1:vc been ntadc to cn5tht placcatcnt of the 
child in the least 1eshictivc cnvitonntcnt consistent nith the best inte1est and 
special needs of the child, 

((12) nhcthet a child is 16 year5 of age 01 oldc1 and, if so, 01dc1 the 
set vices that ate needed to assist the child in 111aking the hansition f1on1 
sttbstitutc cat c to independent living if the set vices arc a~ ailable in 
the eon:nnunity, 

((13) n hethct the child has been placed n ith the dcpa1 hncnt undct 
a voltt11ta1) plaec1ncnt ag1ccn1cnt and, if so, otder that the depa1t1nent nill 
institute ftt1tltc1 p1occcding3 01 1ctu111 the child to the pa1cnts, 

[(14) n:hcthet the dcpatttnent or authotizcd agent) has custad:,, 
ca1c, and conttol of the child ttndc1 an affidayit of 1clinqttisluncnt of patcatal 
tights na111ing the dcpattrncnt 111anaging consc1tato1 and, if so, ditcct the 
dcpartntcnt 01 attthrnized agency to instittttc fu1thc1 p1occcdings, and 

((15) whctltct parental tights to the child h&\'C been tc1111inated and, 
if so, dcter1ninc whether the depathncnt 01 a11tho1ized agency .. in aHe111pt to 
place the child fo1 adoption.] 

SECTION 90. Chapter 263, Family Code, is amended by adding 
Subchapters E and F to read as follows: 

SUBCHAPTER E. FINAL ORDER 
FOR CHILD UNDER DEPARTMENT CARE 

Sec. 263.401. DISMISSAL AFTER ONE YEAR: EXTENSION. 
Ca) Unless the court has rendered a final order or granted an extension under 
Subsection (b). on the first Monday after the first anniversary of the date the 
court rendered a temporary order appointing the department as temporary 
mana~ing conservator the court shall dismiss the suit affecting the 
parent-child relationship filed by the department that requests termination of 
the parent-child relatjonshjp or requests that the department be named 
conservator of the child. 

(l>) On or before the time described by Subsection (a) for the dismissal of 
the suit the court may extend the court's jurisdiction of the suit for a period 
stated in the extension order. put not longer than 180 days after the time 
described by Subsection la), if the court has continuing jurisdiction of the suit 
and the appointment of the department as temporary managing conservator is 
in the best interest of the child. If the court grants an extension, the extension 
order must also: 

(l) schedule the new date for dismissal of the suit· and 
(2l make further temporary orders for the safety and welfare of the 

child as necessary to avoid further delay in resolving the suit. 
(cl If the court grants an extension. the court shall render a final order or 

dismiss the suit on or before the date specified in the extension order and may 
not grant an additional extension. 

(d) For purposes of this section. a final order js an order that· 
Cl) requires that a child be returned to the child's parent; 
(2) names a relative of the child or another person as the child's 

managin~ conservator; 
(3) without termjnatjn~ the parent-child relationship, appoints the 

department as the managing conservator of the chj1d: or 
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( 41 terminates the parent-child relationship and appoints a relatjye of 
the child. another suitable person. or the department as managing conservator 
of the child. 

Sec. 263.402. RETURN OF CHILD TO PARENT OR PLACEMENT 
WITH RELATIVE. (a) Notwithstanding Section 263.401 the court may 
retain jurisdiction and not dismiss the suit or render a final order as required 
by that section if the court renders a temporary order that: 

(1) finds that retaining jurisdiction under this section is in the best 
interest of the child: 

(2) orders the department to return the child to the child's parent or to 
place the child with a relatjye of the child· 

(3) orders the department to continue to serve as temporary 
managing conservator of the child· and 

(4) orders the department to monitor the child's placement to ensure 
that the child is in a safe environment. 

(b) If the court renders an order under this section. the court shall: 
(1) include in the order specific findines regarding the grounds for 

the order: and 
(2) schedule a new date not later than the 180th day after the date the 

temporary order is rendered for dismissal of the suit. 
Cc) If a child placed with a parent or relative under this section must be 

moyed from that home by the department before the dismissal of the suit or the 
rendering of a final order the court shall. at the time of the move schedule 
a new date for dismissal of the suit. The new dismissal date may not be later 
than the original dismissal date established under Section 263.401 or 
the 180th day after the date the child js moved under this subsection. 
whichever date is later. 

(d) If the court renders an order under this section. the court must include 
in the order specific findings regarding the grounds for the order. 

Sec. 263.403. FINAL ORDER APPOINTING DEPARTMENT AS 
MANAGING CONSERVATOR WITHOUT TERMINATING PARENTAL 
RIGHTS. (a) The court may render a final order appointing the department 
as managing conservator of the child without terminating the rights of the 
parent of the child if the court finds that: 

(1) appointment of a parent as managing conservator would not be in 
the best interest of the child because the appointment would significantly 
impair the child's physical health or emotional deyelopment: and 

(Z) it would not be in the best interest of the child to appoint 
a relative of the child or another person as managing conservator. 

(b) In determining whether the department should be appointed as 
managing conservator of the child without terminating the riehts of a parent 
of the child. the court shall take the following factors jnto consideration: 

(1) that the child will reach 18 years of age in not less than 
three years: 

(Z) that the child is 12 years of age or older and has expressed 
a strong desire against termination or bejng adopted· 

(3) that the child has special medical or behayioral needs that make 
adoption of the child un!ikely: and 

(4) the needs and desires of the chjld 
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[Sections 263.404-263.500 reserved for expansion] 
SUBCHAPTER F. PLACEMENT REVIEW HEARINGS 

Sec. 263.501. PLACEMENT REYIEW AFTER FINAL ORDER. la) If 
the department has been named as a child 1s managing conservator in a final 
order that does not include termination of parental rights. the court shall 
conduct a placement review hearjna at least once every six months until the 
child becomes an adult. 

(b) If the department has been named as a child's managing conservator 
in a final oraer that terminates a parent's parental rights, the court shall 
conduct a placement review hearing at least once every six months until the 
date the child is adopted or the child becomes an adult, 

le) Notice of a placement reyjew hearing shall be given as provided by 
Rule 21a. Texas Rules of Civil Procedure, to each person entitled to notjce of 
the hearing, 

(d) The following are entitled to not less than I 0 days' notice of 
a placement review hearing: 

(1) the department: 
(2) the foster parent or director of the eroup home or institution in 

which the child is residing· 
(3) each parent of the child: 
(4) each possessory conservator or guardian of the child: 
(5) the child's attorney ad !item and volunteer advocate. if the 

appointments were not dismissed in the final order: and 
(6) any other person or agency named by the court as having an 

interest in the child's welfare. 
(e) The court may dispense with the regµirement that the child attend 

a placement reyiew hearing. 
Sec. 263.502. PLACEMENT REVIEW REPORT. (a) Not later than 

the 10th day before the date set for a placement review hearing. the 
department or other authorized agency shall file a placement reyiew report 
with the court and proyide a copy to each person entitled to notice under 
Section 263.50l(d). 

(b) For good cause shown, the court may order a different time for filing 
the placement reyiew report or may order that a report is not required for 
a specific hearing, 

Cc) The placement reyiew report must: 
(l) evalµate whether the child's current placement is appropriate for 

meetin& the child's needs: 
(2) evaluate whether efforts have been made to ensure placement of 

the child jn the least restrictive environment consistent with the best interest 
and special needs of the child if the child is placed in institµtjonal care: 

13) identify the services that are needed to assist a child who is at 
least 16 years of age in making the transition from substitute care to 
independent living if the servjces are available in the community: 

(4) identify other plans or services that are needed to meet the child's 
special needs or circumstances· and 

(5) describe the efforts of the department or authorized agency to 
place the child for adoption if parental rights to the child have been 
terminated and the child is eligible for adqplion, 
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Sec. 263.503. PLACEMENT REVIEW HEARINGS; PROCEDURE. At 
each placement review hearing. the court shall determine whether: 

Cl) the child's current placement is appropriate for meeting the 
chjld 1s needs: 

(2) efforts have been made to ensure placement of the child in the 
least restrictjye enyironment consistent with the best interest and special 
needs of the child if the child is placed in institutional care· 

(3) the services that are needed to assist a child who is at 
least 16 years of age in making the transition from substitute care to 
independent living are available in the community· 

(4) other plans or services are needed to meet the child's special 
needs or circumstances: and 

(Sl the department or authorized agency has exercised due diligence 
in attempting to place the child for adoption if parental rights to the child have 
been terminated and the child is eligible for adoption. 

SECTION 91. Section 264.009, Family Code, is amended to read 
as follows: 

Sec. 264.009. LEGAL REPRESENTATION OF DEPARTMENT. 
(a) Except as provided by Subsection (b) (c) or (f), in any action under this 
code (titho], the department shall be represented in court by the county[' 

[(1) prosecuting] attorney [who 1cprcsents the state in crhninal cases 
in the dishict or county coutt] of the county where the action is broughta 
unless the district attorney or criminal district attorney of the county elects to 
provide representation[~ 

[(2) altotncy general]. 
(b) If the county attorney district attorney or criminal district attorney 

is unable to represent the department in an action under this code because of 
a conflict of interest or because special circumstances exist. the attorney 
general shall represent the department in the action. 

(c) If the attorney general is unable to represent Jhe department in an 
action under this code the attorney general shall deputize an attorney who has 
contracted with the department under Subsection (d) or an attorney employed 
by the department under Subsection (e) to represent the department in 
the action. 

(dl Subject to the approval of the attorney general the department may 
contract with a private attorney to represent the department in an action under 
this code. 

Ce) The department may employ attorneys to represent the department jn 
an action under this code. 

(f) In a county with a population of 2,8 million or more jn an action 
under this code the department shall be represented in court by the attorney 
who represents the state in civil cases in the district or county court of the 
county where the action is brought. If such attorney is unable to represent the 
department in an action under this code because of a conflict of interest or 
because special circumstances exist. the attorney general shall represent the 
department in the action [Inn cottnt) with A population of 2,880,880 at 1no1c, 
in nu action uudct this title, the depathnent shall be 1ep1esented in cou1t 



4114 SENATE JOURNAL - REGUIAR SESSION 

[(1) atto111ey nho 1cp1escnts the state in ciYil cases in the disttiet 01 
county eou1t of the county whc1e the action is btought, or 

[(2) attorney general]. 
SECTION 92. Subchapter B, Chapter 264, Family Code, is amended by 

amending Section 264.106 and adding Section 264.1061 to read as follows: 
Sec. 264.106. CONTRACTS FOR SUBSTITUTE CARE SERYICES 

[CONTRACT RESIDEN'f!AL CARE). (a) The department shall~ 
11) assess the need for substitute care services throu~hout the 

state: and 
(2) contract with substitute care providers only to the extent 

necessary to meet the need for those services. 
(b) Before contracting with a substitute care proyider. the department 

shall determine whether: 
(1) community resources are available to support children placed 

under the provider's care· and 
(2) the appropriate public school district has sufficient resources to 

support children placed under the provider's care if the children will attend 
public school, 

(c) In addition to the requirements of Section 40 058(l>l. Human 
Resources Code. a contract with a substitute care proyjder must include 
proyjsions that: 

(1) enable the department to monitor the effectiyeness of the 
provider's services: and 

(2) authorize the department to terminate the contract or impose 
sanctions for a violation of a provision of the contract that specifies 
performance criteria. 

(d) In determinini: whether to contract with a substitute care provider. 
the department shall consider the provider's performance under any previous 
contract for substitute care seryices between the department and the provider. 

(e) In this section "substjtute care proyider 11 means a person who 
provides residential care for children for 24 hours a day includin~· 

(ll a child-care institution as defined by Section 42.002 Human 
Resources Code: 

(2) a child-placing a~ency. as defined by Section 42.002. Human 
Resources Code: 

(3) a foster group home or foster family home. as defined by 
Section 42.002 Human Resources Code: and 

( 4) an ai:ency group home or agency home. as defined by 
Section 42.002. Human Resources Code other than an agency i:roup home. 
ai:ency home. or a foster home verified or certified by the department [m11ke 
1ca3onable effo1ts to ensure that the expenditute of spp1op1iated fttnd3 to 
pttt chase contt act 1 t3ideutial care £01 childt en is allocated to pt o •id et s on 
a fixed 1nonthly basis if. 

[(1) the allocation is cost effective, and 
[(2) the nutnber, type, needs, and conditions of the childten scr • cd 

ate 1 ea3011ably constant. 
[(b) This section does not apply to the putchasc of ca1c in a fostet 

fan1ily honte]. 
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Sec. 264.1061. FOSTER PARENT PERFORMANCE. The department 
shall monitor the performance of a foster parent who has been verified by the 
department in the department's capacity as a chi1d-placin2 agency. The 
method under which performance is monitored must include the use of 
objectiye criteria by which the foster parent's performance may be assessed. 
The department shall include references to the criteria in a written agreement 
between the department and the foster parent concerning the foster 
parent's services. 

SECTION 93. Subchapter B, Chapter 264, Family Code, is amended by 
adding Section 264.1075 to read as follows: 

Sec. 264.1075. USE OF ASSESSMENT SERVICES. Before placing 
a child in substitute care the department shall use assessment services 
provided by a child-care facility or child-placing agency in accordance with 
Section 42.0425. Human Resources Code, to determine the appropriate 
substitute care for the child. 

SECTION 94. Subchapter C, Chapter 264, Family Code, is amended by 
adding Sections 264.206 and 264.207 to read as follows: 

Sec 264.206. SEARCH FOR ADOPTIVE PARENTS. (a) The 
department shall begin its efforts to locate qualified persons to adopt a child. 
includin~ persons registered with the adoptive parent registry under 
Subchapter B at the time the department's permanency plan for the child 
becomes the termination of the parent-child relationship and adoption of 
the child. 

(b) The department shall report to the court in which the department 
petjtjons for termination of the parent-child relationship on the child's 
adoptability and the department's search for prospective adoptive parents for 
the child. including information relating to the department's efforts to work 
with licensed child-placin~ agencies. 

Sec. 264.207, DEPARTMENT PLANNING AND ACCOJJNTABILITY. 
(a) The department shall adopt policies that provide for the improvement of 
the department's services for children and families. including policies that 
provide for conductin2 a home study within four months after the date an 
applicant is approved for an adoption and documenting the results of the home 
study within 30 days after the date the study js completed. The policies 
adopted under this section must: 

(!) be designed to increase the accountability of the department to 
individuals who receive services and to the public· and 

(2) assure consistency of services proyided by the department in the 
different regions of the state. 

(b) To accomplish the goals stated in Subsection (a), the 
department shall: 

(1) establish time frames for the initial screening of families seeking 
to adopt children: 

(2) provide for the evaluation of the effectiveness of the 
departmcnfs management-I eye I employees in expeditiously making permanent 
placements for children: 

(3) establish. as feasible comprehensive assessment services in 
various locations in the state to determine the needs of children and families 
seryed by the department: 
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(4) emphasize and centralize the monitorine and promotine of the 
permanent placement of children receiyin& department services· 

(5) establish aoals and performance measures in the permanent 
placement of children: 

(6) seek private licensed child-placing agencies to place a child in 
the department's managine conservatorshjp who has been available for 
permanent placement for more than 90 days: 

(7) provide information to private licensed child-placing agencies 
concernine children under Subdivision (6): 

(8\ provide incentives for a private licensed child-p!acine aeency 
that places a chj!d. as defined by Section 162.30! under Subdivision (6): 

(9) encourage foster parents to be approved by the department as 
both foster parents and adoptive parents· 

(10) address faUures by the department's service reaions in makina 
permanent placements for children in a reasonable time: and 

(11) require the department's service regions to participate in the 
Texas Adoption Resources Exchange. 

SECTION 95. Section 264.514, Family Code, is amended by amending 
Subsection (a) and adding Subsection (c) to read as follows: 

(a) A medical examiner or justice of the peace notified of a death of 
a child under Section 264.513 shall hold an inquest under Chapter 49, Code of 
Criminal Procedure, to determine whether the death is unexpected or the 
result of abuse or ne~lect. An inquest is not required under this subchapter if 
the child 1s death is expected and is due to a congenital or neoplastic disease. 
A death caused by an infectious disease may be considered an expected 
death if: 

(1) the disease was not acquired as a result of trauma or poisonina: 
(2) the infectious organism is identified usina standard medical 

procedures: and 
(3) the death is not reportable to the Texas Department of Health 

under Chapter 81. Health and Safety Code. 
(c) In this section. the terms 11 abuse" and 11 ne11Jecttt have the meaning 

assj~ned those terms by Section 261.001. 
SECTION 96. Section 411.114, Government Code, is amended to read 

as follows: 
Sec. 411.114. ACCESS TO CRIMINAL HISTORY RECORD 

INFORMATION: DEPARTMENT OF PROTECTIVE AND REGULATORY 
SERVICES. (a)(l) In this subsection the terms "child," "child-care facility," 
and "family home" have the meanings assigned by Section 42.002, Human 
Resources Code. 

(2) The Department of Protective and Regulatory Services IDJill [m 
"'"'"'lt.;,it"'le.,dl-t"'o] obtain from the department criminal history record information 
maintained by the department that relates to a person who is: 

(A) an applicant for a license, registration, or certification 
under Chapter 42, Human Resources Code; 

(B) an owner or employee of or an applicant for employment 
by a child-care facility or family home licensed, registered, or certified under 
that chapter; 
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(C) a resident of a registered family home, but not a child in 
the home's care or a parent of the child; 

(D) an applicant for a position with the Department of 
Protective and Regulatory Services, the duties of which include direct 
delivery of protective services to children, elderly persons, or persons with 
a disability; 

(E) [a •oluntcer 01 applicant volttntee1 nith a local affiliate in 
this state of Big Biothc1s/Big Siste1s of An1c1ica, 

[(F) a 11oh1ntee1 01 applicant 'IOlttntcc1 oith the "I lla•e 
a D1ca111/Ilouston" p1og1a111, 

[t61) an employee of, an applicant for employment with, or 
a volunteer or an applicant volunteer with a business entity or person that 
contracts with the Department of Protective and Regulatory Services to 
provide direct delivery of protective services to children, elderly persons, or 
persons with a disability, if the person's duties or responsibilities include 
direct contact with children, elderly persons, or persons with a disability; 

(.El [EH}) a volunteer or applicant volunteer with the 
Department of Protective and Regulatory Services; 

.(Q). [(I) a voluntect 01 applicant 11oluntee1 nith an 
01 ganization that pr av ides eo1:11 t appointed special ad• ocates for ab ttsed 01 
neglected cltildtcn, 

[ff)) a person providing or applying to provide adoptive or 
foster care for children in the care of the Department of Protective and 
Regulatory Services and other adults living with that person in the residence 
in which the child will reside; 

Q:D (f*?) a Department of Protective and Regulatory Services 
employee who is engaged in the direct delivery of protective services to 
children, elderly persons, or persons with a disability; 

(ll [fl:;;) a person who is the subject of a report the department 
receives alleging that the person has abused or neglected a child, an elderly 
person, or a person with a disability, provided that report has proven to 
have merit; 

ill [tMJ) a relative providing or applying to provide in-home 
care for a child in the care of the Department of Protective and Regulatory 
Services and other adults living with that relative in the residence in which the 
child will reside; QI 

(K) [tN}) a person providing child care for a child who is in the 
care of the Department of Protective and Regulatory Services and who is or 
will be receiving adoptive, foster, or in-home care(; 

[(O) a pc1so11 ptoviding, at the teqttest of the child's patent, in 
hotne care fo1 a child who is the subject of a 1epo1t alleging the child has been 
abused 01 neglected:, or 

((P) a volunteet 01 applieant voluntee1 nith a Texas chaptet of 
the ~lake a \l{ish Foundation of An1e1ica]. 

(3) The D~partment of Protective and Regulatory Seryjces is entitled 
to obtain from the department criminal history record information maintained 
by the department that relates to a person who is: 
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(A\ a yo!unteer or applicant volunteer with a local affiliate in 
this state of Big Brothers/Big Sisters of America: 

(B) a yolunteer or applicant volunteer with the "I Haye 
a Dream/Houston 11 program· 

(Cl a volunteer or applicant volunteer with an 
orc-anization that proyides court-appointed special advocates for abused or 
neglected children: 

(D\ a person providing at the request of the child's parent 
in-home care for a child who is the subject of a report alleging the child has 
been abused or neglected: 

(El a volunteer or applicant volunteer with a Texas chapter of 
the Make-a-Wish Foundation of America: or 

(F) a person providing. at the reguest of the child's parent. 
in-home care for a child only if the person 2ives written consent to the release 
and disclosure of the information. 

(4) Subject to Section 411.087. the department shall: 
(A) obtain through the Federal Bureau of Investigation 

criminal history record information maintained or indexed by that bureau that 
pertains to a person described by Subdivision (2)· or 

(B) obtain from any other criminal justjce agency in this state 
crimjnal history record information maintained by that criminal justice 
agency that relates to a person described by Subdivision (2). 

(2) The Department of Protective and Regulatory Services may not 
use the authority granted under this section to harass an employee or 
volunteer. The Board of Protective and Regulatory Services shall adopt rules 
to prevent the harassment of an employee or volunteer through the request and 
use of criminal records . 

.(fil [~] Criminal history record information obtained by the 
Department of Protective and Regulatory Services under this subsection may 
not be released to any person except: 

(A) on court order; 
(B) with the consent of the person who is the subject of the 

criminal history record information; 
(C) for purposes of an administrative hearing held by the 

Department of Protective and Regulatory Services concerning the person who 
is the subject of the criminal history record information; or 

(D) as provided by Subdivision (1) [ts}]. 
(1) [(51] The Department of Protective and Regulatory Services is 

not prohibited from releasing criminal history record information obtained 
under this subsection to: 

(A) the person who is the subject of the criminal history 
record information; 

(B) a child-care facility that employs or is considering 
employing the person who is the subject of the criminal history 
record information; 

(C) a person or business entity described by 
Subsection (a)(2)(E) [(•)(2)(6)] who uses or intends to use the services of the 
volunteer or employs or is considering employing the person who is the 
subject of the criminal history record information; or 
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(D) an adult residing with a child and the person who is the 
subject of the criminal history record information, if the Department of 
Protective and Regulatory Services determines that the release of information 
to the adult is necessary to ensure the safety or welfare of the child or adult. 

(b) The failure or refusal to provide a complete set of fingerprints or 
a complete name on request constitutes good cause for dismissal or refusal to 
hire. as applicable. with regard to a volunteer of or an employee or applicant 
for permanent or temporary employment with the department or a faciHty, 
home. business or other entity. if the volunteer position employment or 
potential employment involves direct interaction with or the opportunity to 
interact and associate with children. 

W The Department of Protective and Regulatory Services may charge an 
organization or person that requests criminal history record information 
under Subsection WQl [Wf%}] a fee in an amount necessary to cover the 
costs of obtaining the information on the organization's or person's behalf. 

SECTION 97. Section 531.001, Government Code, is amended to read 
as follows: 

Sec. 531.001. DEFINITIONS. In this chapter: 
(1) "Caseload standards" means the minimum and maximum number 

of cases that an employee can reasonably be expected to perform in a normal 
work month based on the number of cases handled by or the number of 
different job functions performed by the employee. 

al 11 Commission" means the Health and Human Services Commission. 
ill [ffl] "Commissioner" means the commissioner of health and 

human services. 
(1) [ffl] "Health and human services agencies" includes the: 

(A) Interagency Council on Early Childhood 
Intervention Services; 

(B) Texas Department on Aging; 
(C) Texas Commission on Alcohol and Drug Abuse; 
(D) Texas Commission for the Blind; 
(E) Texas Commission for the Deaf and Hard of 

Hearing [~JrM11~po,.;i~1 c""d]; 
(F) Texas Department of Health; 
(G) Texas Department of Human Services; 
(H) Texas Juvenile Probation Commission; 
(I) Texas Department of Mental Health and Mental Retardation; 
(J) Texas Rehabilitation Commission; and 
(K) Department of Protective and Regulatory Services. 

(5) "Professional caseload standards" means caseload standards that 
are established or are recommended for establishment for employees of health 
and human services agencjes by management studies conducted for health and 
human services a~encies or by an authority or association. including the Child 
Welfare League of America the National Eligibility Workers Association. 
the National Association of Social Workers. and associations of state health 
and human seryices agencies. 

SECTION 98. Subchapter B, Chapter 531, Government Code, is 
amended by adding Section 531.047 to read as follows: 
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Sec. 531.047. SUBSTITUTE CARE PROVIDER OUTCOME 
STANDARDS. (a) The commission. after consulting with representatives 
from the Department of Protective and Regulatory Services. the Texas 
Juvenile Probation Commission. and the Texas Department of Mental Health 
and Mental Retardation. shall by rule adopt result-oriented standards that 
a provider of substitute care seryices for children under the care of the state 
must achieve. 

(b) A health and human services agency that purchases substitute care 
services must include the resnlt·oriented standards as requirements in each 
substitute care service provider contract 

(c) A health and human services agency may provide information about 
a substitute care provider including rates. contracts. outcomes. and client 
information. to another agency that purchases substitute care services. 

SECTION 99. Subchapter B, Chapter 531, Government Code, is 
amended by adding Section 531.048 to read as follows: 

Sec. 531.048. CASELOAD STANDARDS. (a) After considering the 
recommendations of the caseload standards advisory committees under 
Section 531.049(e). the commissioner may establish caseload standards and 
other standards relating to caseloads for each category of caseworker 
employed by the Texas Department of Human Services or the Department of 
Protectjve and Regillatory Seryices 

(b) In establishing standards under this section the commissioner shall: 
(1) ensure the standards are based on the actual duties of 

the caseworker 
(2) ensure the caseload standards are reasonable and achievable: 
(3) ensure the standards are consistent with existing professional 

caseload standards· 
(4) consider standards developed by other states for caseworkers in 

similar positjons of employment: and 
(5) ensure the standards are consistent with existing caseload 

standards of other state agencies. 
(c) Subject to the availability of funds appropriated by the legislature. 

the commissioner of human services and the executive djrector of the 
Department of Protective and Regulatory Services shall use the standards 
established by the commissioner under this section to determine the number 
of personnel to assign as caseworkers for their respective agencjes. 

Id) Subject to the ayailabj!ity of funds appropriated by the le~islature. 
the Texas Department of Human Services and the Department of Protective 
and Regulatory Services shall use the standards established by the 
commissioner to assign caseloads to indiyidual caseworkers employed by 
those agencies. 

(e) The commissioner shall include a recommendation made to the 
commissioner by a caseload standards advisory committee under 
Section 531.0491el in the strategic plan of the agency that is the subject of the 
recommendation. 

(0 Nothina in this section may be construed to create a cause of action. 
SECTION 100. Subchapter B, Chapter 531, Government Code, is 

amended by adding Section 531.049 to read as follows: 
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Sec. 531.049. CASELOAD STANDARDS ADYISORY COMMITTEES. 
(a) A caseload standards advisory committee js established in the 
Department of Protective and Regulatory Services. and a caseload standards 
advisory committee is established in the Texas Department of 
Human Services 

{b) A caseload standard< advisory committee is composed 
of 10 employees appointed by the commissioner who are unit supervisors or 
caseworkers in the agency in which the committee is established. To the 
extent practicable. a caseload standards advisory committee must include 
a unit superyisor or caseworker from each program area of the agency in 
which the committee is established. 

(c) The commissioner shall make appointments to a caseload standards 
advisory committee from a list submitted by the commissioner or the 
executive director of the agency in which the committee is established 

(d) Members of a caseload standards advisory committee serve at the 
pleasure of the commissioner. 

(e) Each caseload standards advisory committee shall: 
(1) reyiew professional caseload standards and other caseload 

standards and recommendations the committee considers appropriate and 
recommend to the commissioner minimum and maximum caseloads for each 
category of caseworker employed by the agency jn which the advisory 
committee is established· and 

(:2) advise and make recommendations to the commissioner on 
cranting the acency in which the advisory committee has been established the 
authority to waive certain reporting standards when the caseload of 
a caseworker employed by the agency exceeds the maximum number 
established by the commissioner under Section 531.048(a). 

CO The commissioner shall dissolve a caseload standards advisory 
committee if the commissioner determines that the caseload standards 
adyisory committee is no longer necessary to develop and implement the 
standards required under Section 531.048(a). 

(g) Except as otherwise provided by this section. a caseload standards 
advisory committee is subject to Article 6252-33 Revised Statutes. 

(h) Nothing in this section may be construed to create a cause of action. 
SECTION 101. Section 700, Texas Probate Code, is amended to read 

as follows: 
Sec. 700. Oath of Guardian. W The guardian shall take an oath to 

discharge faithfully the duties of guardian for the person or estate, or both, of 
a ward. 

(b) A representative of the Department of Protective and Regulatory · 
Services shall take the oath required by Subsection (a) of this section if the 
department is appointed cuardjan 

SECTION 102. Subsection (e), Article 49.10, Code of Criminal 
Procedure, is amended to read as follows: 

(e) A justice of the peace shall order an autopsy performed on a body if; 
(1) the justice determines that an autopsy is necessary to determine 

or confirm the nature and cause of death; 
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(2) the deceased was a child younger than six years of age and the 
death js determined [nas tcportcd] under Sectjon 264.514 [Chaptc1 264], 
Family Code. to be unexpected or the result of abuse or ne~lect; or 

(3) directed to do so by the district attorney, criminal district 
attorney, or, if there is no district or criminal district attorney, the 
county attorney. 

SECTION 103. (a) Representatives from each state agency that 
purchases substitute care services for children under the state's care shall 
meet to: 

(1) assess the total need for substitute care services in this state; and 
(2) develop and implement a competitive bidding process to 

purchase substitute care services. 
(b) Except as provided by Subsection (c) of this section, each state 

agency must use the competitive bidding process created under Subsection (a) 
of this section to purchase substitute care services. 

(c) A state agency is not required to use the competitive bidding process 
to purchase: 

(1) foster family care services; 
(2) substitute care services in a geographic area of this state that has 

a shortage of service providers; or 
(3) specialized substitute care services if there is a shortage of 

providers of the specialized services. 
(d) The state agency representatives shall meet and develop the 

competitive bidding process for purchasing substitute care services as soon as 
possible after the effective date of this Act. 

(e) Not later than September 1, 1998, the Department of Protective and 
Regulatory Services shall develop and implement a pilot program under 
which the department purchases substitute care services through 
a competitive bidding process. The department must design the pilot program 
to produce a substitute care system that is outcome-based and that uses the 
department's outcome measures. 

SECTION 104. (a) Sections 263.308 and 263.309, Family Code, 
are repealed. 

(b) Section 42.050, Human Resources Code, as amended by 
Chapter 1052, Acts of the 70th Legislature, Regular Session, 1987, 
is repealed. 

SECTION 105. (a) Except as otherwise provided by this Act, this Act 
takes effect September 1, 1997. 

(b) The Board of Protective and Regulatory Services shall adopt rules 
necessary to administer the changes in law made by this Act not later than 
November 1, 1997. 

(c) The changes in law made by this Act in the qualifications of, and the 
prohibitions applying to, members of the Board of Protective and Regulatory 
Services do not affect the entitlement of a member serving on the board 
immediately before September 1, 1997, to continue to carry out the functions 
of the board for the remainder of the member's term. The changes in law apply 
only to a member appointed on or after September 1, 1997. This Act does not 
prohibit a person who is a member of the board on September 1, 1997, from 
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being reappointed to the board if the person has the qualifications required for 
a member under Chapter 40, Human Resources Code, as amended by this Act. 

( d) The executive director of the Department of Protective and 
Regulatory Services shall appoint the members of the strategic technology 
steering committee established by Section 40.0305, Human Resources Code, 
as added by this Act, not later than November 1, 1997. 

(e) Except as provided by Section 111 of this Act and Subsection (f) of 
this section, the change in law made by this Act relating to a disciplinary 
proceeding or contested case of the Department of Protective and Regulatory 
Services applies only to a proceeding initiated on or after the effective date of 
this Act. 

(f) The change in law made by this Act relating to the imposition of 
a penalty or other disciplinary action on a person or entity regulated by the 
Department of Protective and Regulatory Services applies only to a violation 
that occurs on or after the effective date of this Act. A violation that occurs 
before the effective date of this Act is governed by the law in effect on the 
date the violation occurred, and the former law is continued in effect for 
that purpose. 

(g) The change in law made by this Act relating to the qualifications for 
a license issued by the Department of Protective and Regulatory Services 
applies only to an application for a license made on or after the effective date 
of this Act. An application made before the effective date of this Act is 
governed by the law in effect on the date the application was made, and the 
former law is continued in effect for that purpose. 

(h) The change in law made by this Act regarding the termination of the 
parent-child relationship applies only to a suit affecting the parent-child 
relationship in which termination of the parent-child relationship is sought 
filed on or after the effective date of this Act. A suit affecting the parent-child 
relationship in which termination of the parent-child relationship is sought 
filed before the effective date of this Act is governed by the law in effect on 
the date the suit was filed, and the former law is continued in effect for 
that purpose. 

SECTION 106. (a) The change in law made by this Act relating to 
a contested case hearing conducted by the State Office of Administrative 
Hearings on behalf of the Department of Protective and Regulatory Services 
applies only to a hearing that begins on or after January 1, 1998. 
Notwithstanding any other provision of this Act, a hearing that begins before 
that date is governed by the law in effect at the time the hearing begins, and 
that law is continued in effect for that purpose. 

(b) The executive director of the Department of Protective and 
Regulatory Services and the chief administrative law judge of the State Office 
of Administrative Hearings may agree to transfer contested cases pending 
before the Department of Protective and Regulatory Services to the State 
Office of Administrative Hearings before January 1, 1998. 

SECTION 107. Section 42.0461, Human Resources Code, as added by 
this Act, applies only to an application for a license or for authorization to 
expand capacity under a license filed on or after the effective date of this Act. 
An application filed before the effective date of this Act is governed by the 
law in effect at the time the application was filed, and the former law is 
continued in effect for that purpose. 
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SECTION 108. (a) The change in law made by Sections 81 and 82 and 
Sections 84 through 94 of this Act takes effect January 1, 1998. 

(b) Except as provided by Subsection (c) of this section, 
Sections 81 and 82 and Sections 84 through 94 of this Act apply to a pending 
suit affecting the parent-child relationship regardless of whether the suit was 
commenced before, on, or after the effective date of this Act. 

(c) If the Department of Protective and Regulatory Services has been 
appointed temporary managing conservator of a child before January 1, 1998, 
the court shall at the first hearing conducted on or after that date under 
Chapter 263, Family Code, establish a date for dismissal of the suit not later 
than the second anniversary of the date of the hearing, unless the court has 
rendered a final order before the dismissal date. 

SECTION 109. The change in law made by this Act to Section 261.101, 
Family Code, applies only to a report of child abuse or neglect made on or 
after the effective date of this Act. A report made before that date is governed 
by the law in effect on the date the report was made, and the former law is 
continued in effect for that purpose. 

SECTION 110. The changes in law made by this Act to Article 49.10, 
Code of Criminal Procedure, and Section 264.514, Family Code, take effect 
September 1, 1997, and apply only to a death of a child younger than six years 
of age that occurs on or after September 1, 1997. A death of a child that 
occurs before September I, 1997, is governed by the law as it existed 
immediately before the effective date of this Act, and that law is continued in 
effect for that purpose. 

SECTION 111. The Health and Human Services Commission shall adopt 
the rules required by Section 531.047, Government Code, as added by this 
Act, not later than January 1, 1998. 

SECTION 112. An agency that purchases substitute care services shall 
review the effectiveness of the result-oriented standards adopted under 
Section 531.04 7, Government Code, as added by this Act, and report to the 
governor, Iielltenant governor. speaker of the house of representatives, 
comptroller, and Legislative Budget Board not later than January 31, 1999. 

SECTION 113. (a) A caseload standards advisory committee shall make 
its recommendations under Subsection (e), Section 531.049, Government 
Code, as added by this Act, not later than March 1, 1998. 

(b) The commissioner of health and human services shall adopt rules 
prescribing the standards required by Subsection (a), Section 531.048, 
Government Code, as added by this Act, not later than September 1, 1999. 

SECTION 114. Not later than September 15, 1997, each agency or 
subdivision of the state that inspects child-care facilities shall submit a copy 
of the inspection form used by the agency or subdivision to the Department of 
Protective and Regulatory Services for the department's use in implementing 
Section 42.0441, Human Resources Code, as added by this Act. 

SECTION 115. Not later than February 1, 1998, the Department of 
Protective and Regulatory Services, the Texas Department of Human 
Services, the Texas Department of Health, and the Texas Workforce 
Commission shall report the recommendations for the protocol for 
coordinated inspections provided by Section 42.0442, Human Resources 
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Code, as added by this Act, to their respective governing boards or 
commissions. The implementation of the protocol shall begin not later than 
June 1, 1998. 

SECTION 116. The Department of Protective and Regulatory Services 
shall establish a working group to coordinate the processing of child 
protection cases. The working group shall consist of representatives from the 
Office of Court Administration, the Texas Supreme Court, and district and 
county attorneys' offices. The working group shall report its recommendations 
to the Texas Supreme Court not later than September 1, 1998. After 
considering the recommendations of the working group, the Texas Supreme 
Court shall adopt rules regarding the processing of child protection cases. 

SECTION 117. If, before implementing any provision of this Act, a state 
agency determines that a waiver or authorization from a federal agency is 
necessary to implement a provision, the state agency shall request the waiver 
or authorization and may delay implementing the provision until the waiver or 
authorization is granted. 

SECTION 118. The importance of this legislation and the crowded 
condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended. 

The Conference Committee Report was read and was filed with the 
Secretary of the Senate. 

CONFERENCE COMMITTEE REPORT ON 
HOUSE BILL 2850 

Senator Galloway submitted the following Conference 
Committee Report: 

Honorable Bob Bullock 
President of the Senate 

Honorable James E. "Pete" Laney 

Austin, Texas 
May 30, 1997 

Speaker of the House of Representatives 

Sirs: 

We, Your Conference Committee, appointed to adjust the differences 
between the Senate and the House of Representatives on HB 2850 have 
had the same under consideration, and beg to report it back with the 
recommendation that it do pass. 

GALLOWAY 
LINDSAY 
NIXON 
On the part of the Senate 

WILLIAMS 
DENNY 
CHRISTIAN 
On the part of the House 

The Conference Committee Report was read and was filed with the 
Secretary of the Senate. 
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BILLS AND RESOLUTION SIGNED 

The President announced the signing of the following enrolled bills and 
resolution in the presence of the Senate after the captions had been read: 

HB 331, HB 623, HB 1370, HB 1410, HB 1716, HB 1843, HB 1868, 
HB 1891, HB 2189, HB 2297, HB 2383, HB 2644, HB 3545, HCR 316 

SENATE BILL 1107 WITH HOUSE AMENDMENTS 

Senator Duncan called SB 1107 from the President's table for 
consideration of the House amendments to the bill. 

The President laid the bill and the House amendments before 
the Senate. 

Amendment 

Amend SB 1107 by substituting in lieu thereof the following: 

A BILL TO BE ENTITLED 
AN ACT 

relating to the provision of financial assistance to survivors of certain law 
enforcement officers, firefighters, and others. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION 1. Section 615.003, Government Code, is amended to read 

as follows: 
Sec. 615.003. APPLICABILITY. This chapter applies only to eligible 

survivors of the following individuals: 
(1) an individual elected, appointed, or employed as a peace officer 

by the state or a political subdivision of the state under Article 2.12, Code of 
Criminal Procedure, or other law; 

(2) a paid probation officer appointed by the director of a community 
supervision and corrections department who has the duties set out in 
Section 2 and the qualifications set out in Section 5, Article 42.131, Code of 
Criminal Procedure, or who was appointed in accordance with prior law; 

(3) a parole officer employed by the pardons and paroles division of 
the Texas Department of Criminal Justice who has the duties set out in Section 
2 and the qualifications set out in Section 19, Article 42.18, Code of Criminal 
Procedure, or in prior law; 

(4) a paid jailer; 
(5) a member of an organized police reserve or auxiliary unit who 

regularly assists peace officers in enforcing criminal laws; 
(6) a member of the class of employees of the institutional division 

of the Texas Department of Criminal Justice formally designated as custodial 
personnel under Section 615.006 by the Texas Board of Criminal Justice or its 
predecessor in function; 

(7) a jailer or guard of a county jail who is appointed by the sheriff 
and who: 

(A) performs a security, custodial, or supervisory function 
over the admittance, confinement, or discharge of prisoners; and 

(B) is certified by the Texas Commission on Law Enforcement 
Officer Standards and Education; 
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(8) a juvenile correctional employee of the Texas 
Youth Commission; 

(9) an employee of the Texas Department of Mental Health and 
Mental Retardation who: 

(A) works at the department's maximum security unit; or 
(B) performs on-site services for the Texas Department of 

Criminal Justice; 
(10) an who is employed by the state or a political or 

legal subdivision and is subject to certification by the Texas Commission on 
Fire Protection; 

(11) an individual employed by the state or a political or 
legal subdivision whose principal duties are aircraft crash and rescue fire 
fighting; (or] 

(12) a member of an organized volunteer fire-fighting unit that: 
(A) renders fire-fighting services without remuneration; 
(B) consists of not fewer than 20 active members, a majority of 

l'!'l!Qm [w!rielt] are present at each meeting; and 
(C) conducts a minimum of two drills each month, each two 

hours long;_ru 
(13) an individual who: 

(A) performs emergency medical services or operates 
an ambulance: 

(B) is employed by a poWical subdivision of the state: and 
(C) js qualified as an emergency medical technician or at 

a higher !eye! of training under Section 773,047. 773.048. or 773.049 Health 
and Safety Code. 

SECTION 2. Section 615.021, Government Code, is amended to read 
as follows: 

Sec. 615.021. ELIGIBLE SURVIVORS. W A survivor of an individual 
listed under Section 615.003 is eligible for the payment of assistance under 
this chapter if: 

(1) the listed individual died in the course of the individual's duty 
performed in the individual's position as described by Section 615.003 as 
a result of exposure to a risk: 

(A) that is inherent in the duty; or 
(B) to which the general public is not customarily 

exposed; and 
(2) the survivor is: 

(A) the surviving spouse of the listed individual; 
(B) a minor child of the listed individual; 
(C) a surviving dependent parent of the listed individual, if: 

(i) there is no surviving spouse or minor child; and 
(ii) the parent was claimed as a dependent on the 

income tax return filed with the Internal Revenue Service by the listed 
individual in the year preceding the year in which the listed individual 
died; or 

(D) a surviving dependent sibling of the listed individual and 
is younger than 18 years of age, if: 
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(i) there is no surviving spouse or minor child; and 
(ii) the sibling was claimed as a dependent on the 

income tax return filed with the Internal Revenue Service by the listed 
individual in the year preceding the year in which the listed individual died. 

(b) An individual employed by the state or a political or le~al subdivision 
who is subiect to certjfication by the Texas Commission on Fire Protection or 
whose principal duties are aircraft crash and rescue fire fi2htina is considered 
to have died in the course of performing the individual's duty in the 
individual's position as described by Section 615.003 as a result of exposure 
to a risk that is inherent in the duty or to which the ~eneral public is not 
customarily exposed if the individual died while actually performing an 
activity that the individual was certified to perform by the Texas Commission 
on Fire Protection. without regard to whether the individual was actually 
performing the activity during the individual's compensable hours at work. 

SECTION 3. The importance of this legislation and the crowded 
condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended, and that this Act take effect and be in force from and 
after its passage, and it is so enacted. 

Floor Amendment No. 1 

Amend CSSB 1107 as follows: 
(1) In SECTION 2 of the bill, in proposed Section 615.02l(a)(2)(C)(ii), 

Government Code, strike 11 individual died; or 11 and substitute 11 individual 
died; [0t]" (House Committee Report, page 4, line 12). 

(2) Io SECTION 2 of the bill, in proposed Section 615.02l(a)(2)(D)(ii), 
Government Code, between "died" and the period (House Committee Report, 
page 4, line 20) insert the following: 

(E) a surviving parent of the listed individual. if there is no 
surv1vrng spouse minor child, dependent parent eligible under 
Subdivision 12)(C). or dependent sibling eligible under Subdivision (2)(Dl. 

(3) In SECTION 2 of the bill, between existing proposed 
Sections 615.02l(a) and (b), Government Code (House Committee Report, 
page 4, between lines 20 and 21), insert the following: 

(b) Payment of assjstance may not occur under this subchapter un1ess an 
individual is eligible under Subsection (a). 

(4) In SECTION 2 of the bill, in existing proposed Section 615.02l(b), 
Government Code, strike 11 (.b.}." and substitute 11 (.Ll" (House committee report, 
page 4, line 21 ). 

(5) Insert the following appropriately numbered SECTIONS in the bill 
and renumber subsequent SECTIONS of the bill accordingly: 

SECTION_. Section 615.024, Government Code, is amended to read 
as follows: 

615.024. PAYMENT TO SURVIVING [DEPENDE!ff] PARENT. The 
state shall pay an eligible surviving [dependent] parent: 
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(1) $50,000, if there is only one eligible surviving [dependent] 
parent; or 

(2) $25,000 each, if there are two eligible surviving 
[dependent] parents. 

Section _. Section 615.025(c), Government Code, is amended to read 
as follows: 

(c) A payment under this section is in addition to any payment made 
under Section 615.024 to a surviving dependent parent. 

The amendments were read. 

On motion of Senator Duncan, the Senate concurred in the House 
amendments to SB 1107 by a viva voce vote. 

SENATE RESOLUTION 949 

Senator Zaffirini offered the following resolution: 

BE IT RESOLVED by the Senate of the State of Texas, 75th Legislature, 
Regular Session, 1997, That Senate Rule 12.03 be suspended in part as 
provided by Senate Rule 12.08, to enable the conference committee appointed 
to resolve the differences on SB 30 to consider and take action on the 
following matters: 

(1) Senate Rule 12.03(3) is suspended to permit the committee to add "QI 
an !CF-MR facility" to the last sentence of added Section 32.039(u), Human 
Resources Code, so that the last sentence reads as follows: 
This subsection does not apply ·to a person who operates a nursing facility or 
an !CF-MR facility. 

Explanation: This change is necessary to provide an exemption from 
a mandatory punitive provision for !CF-MR facilities similar to the exemption 
provided for nursing facilities. 

(2) Senate Rule 12.03(3) is suspended to permit the committee to add "QI 
an ICF-MR facility" to the last sentence of added Section 32.039(v), Human 
Resources Code, so that the last sentence reads as follows: 
This subsection does not apply to a person who operates a nursing facility or 
an !CF-MR facility. 

Explanation: This change is necessary to provide an exemption from 
a mandatory punitive provision for !CF-MR facilities similar to the exemption 
provided for nursing facilities. 

(3) Senate Rule 12.03(3) is suspended to permit the committee to add "or 
an !CF-MR facility" in amended Section 36.005(a)(l), Human Resources 
Code, so that Subdivision (1) reads as follows: 

(1) shall suspend or revoke: 
(A) a provider agreement between the department or agency 

and a person. other than a person who operates a nursing facility or an 
!CF-MR facility, found liable under Section 36.052; and 

(B) a permit license. or certification granted by the 
department or agency to a person. other than a person who operates a nursing 
facility or an !CF-MR facility found liable under Section 36.052· and 

Explanation: This change is necessary to provide an exemption from 
a mandatory punitive provision for !CF-MR facilities similar to the exemption 
provided for nursing facilities. 
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(4) Senate Rule 12.03(3) is suspended to permit the committee to add "or 
an !CF-MR facDity and who is" in amended Section 36.005(a)(2), Human 
Resources Code, so that Subdivision (2) reads as follows: 

ill may suspend or revoke: 
(A) (ttj] a provider agreement between the department or 

agency and a person who operates a nursing facility or an !CF-MR facility and 
~found liable under Section~ [~]; or 

(BJ [f2}] a permit, license, or certification granted by the 
department or agency to a person who operates a nursing facility or an 
!CF-MR faciljty and who is found liable under Section 36.052 [~]. 

Explanation: This change is necessary to conform with the change 
explained in Item (3) of this resolution. 

(5) Senate Rule 12.03(3) is suspended to permit the committee to add "QI 
an !CF-MR facility" to the last sentence of amended Section 36.005(b), 
Human Resources Code, so that the last sentence reads: 
This subsection does not apply to a person who operates a nursini facility or 
an !CF-MR facility. 

Explanation: This change is necessary to provide an exemption from 
a mandatory punitive provision for !CF-MR facilities similar to the 
exemption provided for nursing facilities. 

The resolution was read and was adopted by the following vote: 
Yeas 31, Nays 0. 

SENATE BILL 576 WITH HOUSE AMENDMENTS 

Senator Sibley called SB 576 from the President's table for 
consideration of the House amendments to the bill. 

The President laid the bill and the House amendments before 
the Senate. 

Amendment 

Amend SB 576 by substituting in lieu thereof the following: 

A BILL TO BE ENTITLED 
AN ACT 

relating to the establishment of the Texas New Horizons Scholarship Trust 
Fund to exempt worthy high school graduates from tuition and fees at public 
institutions of higher education. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION 1. Subchapter D, Chapter 54, Education Code, is amended by 

adding Section 54.216 to read as follows: 
Sec. 54.216. TEXAS NEW HORIZONS SCHOLARSHIPS. (a) The 

Texas Higher Education Coordinating Board shall issue scholarships, in 
a number to be determined by the coordinating board after reyiewing the total 
amount of money available to the Texas New Horizons Scholarship Trust 
Fund to qualified students. A scholarship may be used by the recipient to 
attend an eligible public institution of higher education. The purpose of the 
scholarship is to pay for the recipient's tuition and required fees. 
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(b) The coordinating board shall adopt rules as necessary for the 
administration of this section incJ11ding rules relatin2' to the estabJishment of 
the scholarships the criteria for awarding a scholarship. the determination of 
eligibility. and the total scholarship amount that an eligible student 
may receive. 

(c) To be eligible for a scholarship under this section a person must: 
(1) be a Texas resident. as defined by coordinating board rules· 
(2) be enrolled as an undergraduate student at an eligible institution 

for at least one-half of a full course load: 
(3) meet minimum academic standards; 
(4) establish financial need: 
(5) satisfy one or more of the eligibility requirements listed in 

Subsection Id)· and 
(6) comply with any other requirements adopted by the coordinating 

board under this section. 
(d) In addition to the requirements of Subsection (c) eligibility for 

a scholarship shall be based on the following factors: 
(1) the socioeconomic background of the student. including the 

percentage by which the student's family is above or below any recognized 
measure of poverty. the student's household income. and the educational level 
of the student's parents: 

(2) whether the student would be the first generation of the student's 
family to attend or graduate from an institution of hjgher education· 

(3) whether the wealth per student of the school district the student 
attended was below the average wealth per student of school districts as 
determined in Chapter 41: 

(4) whether the student has demonstrated resoonsibility in the 
student's work in school. with the student's family and wjthin the student's 
community. including whether the student has been employed while in high 
school or whether the student has performed substantial child-care duties or 
has helped to raise children· 

(5) whether the student is a resident of an urban area or a rural area 
or a resident of a central city or a suburban area in the state; 

(6) the student's performance on standardized tests: and 
(7) the student's performance on standardized tests in comparison 

with that of other students from similar socioeconomic backgrounds. 
(e) A person is not elii:ible to receive a scholarship under this section if 

the person: 
(1) has been granted a baccalaureate degree· or 
(2) has received an athletic scholarship. 

CO To be elii:ible to participate jn the scholarship program an elii:ib!e 
institution must match any state funds with the institution's local funds. 

(g) Before the date applications for scholarships are first considered 
under this section. the coordinating board shall distribute to each eligible 
instjtution the eli2ibility criteria and a description of the wei2ht given to each 
factor and the role each factor plays in the decision to award scholarships. 

(h) The coordinating board shall award the scholarships from the amount 
available in the Texas New Horizons Scholarship Trust Fund. The trust fund 
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js established outside the treasury but is held in trust by the comptroller. 
Money in the trust fund may be spent without appropriation and only to fund 
the program. Interest and income from the assets of the trust fund shall be 
credited to and deposited jn the trust fund. In each state fiscal year the 
coordinating board may spend from the trust fund to cover the costs of 
administering this section an amount not to exceed 2.5 percent of the total 
amount of money deposited into the trust fund in that fiscal year excluding 
matchin2 funds transferred to the trust fund under Subsection (f). 

(i) Each eli2ible institution shall transfer local funds provided by the 
institution under Subsection If) to the Texas New Horizons Scholarship Trust 
Fund. The coordinating board shall use the funds transferred by an institution 
to provide scholarships to students attending that institution. 

Ii) The coordinating board may accept 2ifts and grants from any public 
or private source for the purposes of this subchapter. and may deposit a gift or 
grant to the qedjt of the Crust fund. 

(k) The legislature may appropriate money to the trust fund. 
SECTION 2. Section 74.3012, Property Code, is amended to read 

as follows: 
Sec. 74.3012. DELIVERY OF MONEY TO TEXAS NEW HORIZONS 

SCHOLARSHIP TRUST [URBAN SCIIOLARSIIIP] FUND. (a) The 
comptroller shall pay any portion of the total amount delivered by local 
exchange companies under this chapter in excess of $2 million in any state 
fiscal year to the Texas New Horizons Scholarship Trust Fund established 
under Section 54.216. Education Code [Pfotnithstanding and in addition to 
any othc1 ptovision of this chaptc1 01 other Ian, a loeal exchange co111pa11J 
111ay deli v c1 teported 111011ey to a scltolat ship fttnd fot u1ba11 students instead 
of deli~ering the ntouc3 to the sta:tc trcastttct as prescribed bj 
Section 74.301]. 

(b) [A local exchange cornpauy atay dcli\lct the rnoncy under this section 
only to a scholarship f1:1nd established by one or rnore local exchange 
co111panies in this state to enable need) st1:1dents fto111 utban a1eas to attend 
college, technical school, or tntothcr postsecondary educational institution. 

[(c) /\: local exchange co1npa111 shall file n:ith the state heastner 
a v cr ification of 1noncy delivered 1:111dcr this section that co1nplics n: ith 
Section 74.382. 

[(d) A clain1 fo11noncy dcliveted to a scholarship fttnd under this section 
11111st be filed with the local exchange cornpany that deli• ered the rnoney. The 
local exchange co1upa111 shall fotnard the claitn to the ad1ninist1ato1 of the 
scholarship fund to which the ruoncy was delivetcd. The scholarship fttttd 
shall pa) the claim if the fund detc1111ines in good faith that the clairn is "alid. 
A pet son aggric wed by a claitn decision rnay file a sail against the f1:1nd in 
a dist1iet coart in the county in urhich the ad1ninist1ato1 of the scholarship 
fund is located in accordance n: ith Section 74.586. 

[(c) 'fhc state t1cas111cr shall prescribe for111s tutd p1occdu1cs govcrnh1g 
this section, including fo11ns and procedures tclating to. 

[(1) notice of p1esu1ned abandoned ptopct t), 
[(2) dclivety of 1epo1tcd ntoncy to a scholatship fand, and 
[(3) filing of a clahn. 
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[ffl) In this section, "local exchange company" means 
a telecommunications utility certificated to provide local exchange telephone 
service within the state and that has 50,000 or more access lines in service in 
this state and is not a telephone cooperative. 

[(g) Dtning the 1995 1996 fiscal yeat, the total an1ottnt of 1noncJ that 
1nay be ttansfe11cd by all local exchange eo111panies under this section 111&) 
not exceed S409,898. Dt11ing each subscqaent state fiscal yc&1, the total 
a111ount of money that 1na1 be t1ansfe11ed bJ all local exchange contpaoics 
undc1 this section 1nay not exceed the total arnoant of 1noncy ttansfc11cd to 
1u1al seholatship funds undet Scction 74.3811 du1ing the p1evious state fiscal 
yca1. The state ttcasttt) shall keep a 1ceo1d of the total an1ount of 1no11ey 
hansfcttcd annually. If the total au1ottnt of ntoncy httnsfe11ed dating a state 
fiscal yeat equals the antount aliened by this subscetion, the treasttt' shall 
notify each local exchange comp&tt) that the eontpany 111ay not hansfe1 any 
additional 111011ey to the eo111pany 1s schola1ship fttnd dt11ing the 1cn1aindc1 of 
that state fiscal y eat.] 

SECTION 3. (a) Except as provided by Subsection (b) of this section, 
this Act takes effect September 1, 1997. 

(b) The Texas Higher Education Coordinating Board shall adopt the 
rules for awarding scholarships under Section 54.216, Education Code, as 
added by this Act, not later than December J, 1997. 

SECTION 4. The importance of this legislation and the crowded 
condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended. 

Amendment No. 1 

Amend CSSB 576 as follows: 
On page 3, line 16, insert the following after the word "funds" and 

before the period: "or institutional funds". 

Floor Amendment No. 2 

Amend CSSB 576 by striking SECTION 2 of the bill. 

The amendments were read. 

On motion of Senator Sibley, the Senate concurred in the House 
amendments to SB 576 by a viva voce vote. 

HOUSE BILL 2846 RECOMMITTED 

On motion of Senator Madia and by unanimous consent, the 
Conference Committee Report on HB 2846 was recommitted to the 
conference committee. 

CONFERENCE COMMITTEE ON HOUSE BILL 2697 

Senator Ellis called from the President's table, for consideration at this 
time, the request of the House for a conference committee to adjust the 
differences between the two Houses on HB 2697 and moved that the 
request be granted. 

The motion prevailed. 
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The President asked if there were any motions to instruct the 
conference committee on HB 2697 before appointment. 

There were no motions offered. 

Accordingly, the President announced the appointment of the following 
conferees on the part of the Senate on the bill: Senators Ellis, Chair; 
Madia, Lucio, Wentworth, and Cain. 

(Senator Wentworth in Chair) 

SENATE BILL 1395 WITH HOUSE AMENDMENTS 

Senator Lindsay again called SB 1395 from the President's table for 
consideration of the House amendments to the bill. 

The Presiding Officer laid the bill and the House amendments before 
the Senate. 

Amendment 

Amend SB 1395 by substituting in lieu thereof the following: 

A BILL TO BE ENTITLED 
AN ACT 

relating to the preparation of a county budget in certain counties. 
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION 1. Section 111.005, Local Government Code, is amended to 

read as follows: 
Sec. 111.005. INFORMATION FURNISHED BY COUNTY OFFICERS. 

W In preparing the budget, the county judge may require any county officer 
to furnish existing information necessary for the judge to properly prepare 
the budget. 

(b) If a county officer fails to provide the informatjon as required by the 
county jud~e the county judae may request the commissioners court to issue 
an order: 

11) directjn~ the county officer to produce the required 
information: and 

(2) prescribin~ the form jn which the county officer must produce 
the information. 

SECTION 2. Subchapter A, Chapter 111, Local Government Code, is 
amended by adding Sections 111.0105, 111.0106, and 111.0107 to read 
as follows: 

Sec. 111.0105. BUDGET FOR EXPENDITURES FROM PROCEEDS 
OF BONDS OR OTHER OBLIGATIONS. If a county bond issue is submitted 
at an election or other authorized obligations are to be issued against future 
revenues and a tax is to be levied for those obli~ations. the commissioners 
court shall adopt a budget of proposed expenditures, On receipt of the 
proceeds of the sale of the bonds or other obliutions, the county may make 
expenditures from the proceeds in the manner provided by thjs subchapter for 
expenditures for general purposes. 

Sec. 111.0106. SPECIAL BUDGET FOR GRANT OR AID MONEY, 
The county auditor or the county jud~e in a county that does not have a county 
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auditor shall certify to the commissioners court the receipt of all public or 
priyate grant or aid money that is ayailable for disbursement in a fiscal year 
but not included in the budget for that fiscal year. On certification the court 
shall adopt a special budget for the limited puroose of spending the grant or 
aid money for its intended purpose. 

Sec. 111.0107 SPECIAL BUDGET FOR REYENUE FROM 
!NTERGOYERNMENTAL CONTRACTS. The county auditor or the county 
judge in a county that does not haye a county auditor shall certify to the 
commissioners court the receipt of all revenue from intergovernmental 
contracts that is available for disbursement in a fiscal year but not included in 
the budget for that fiscal year. On certification the court shall adopt a special 
budget for the limited purpose of spending the revenue from intergovernmental 
contracts for its intended purpose. 

SECTION 3. Section 111.041, Local Government Code, is amended to 
read as follows: 

Sec. 111.041. EXPENDITURE OF FUNDS UNDER BUDGET; 
EMERGENCY EXPENDITURE: BUDGET TRANSFER [OF BUBGET 
SURPLUS). (a) The commissioners court may spend county funds only in 
strict compliance with the budget except as provided by this section. 

{b) The commissioners court may authorize an emeriency expenditure as 
an amendment to the original budget only in a case of grave public necessity 
to meet an unusual and unforeseen condition that could not have been 
included in the original budget through the use of reasonably diligent thought 
and attention. If the court amends the original budget to meet an emergency. 
the court shall file a copy of jts order amending the budget with the county 
clerk. and the clerk shall attach the copy to the original budget. 

(c) The commissioners court by order may amend the budget to transfer 
an amount budgeted for one item to another budgeted item without 
authorizing an emergency expenditure. [On p1opc1 application, the 
coa1n::&issioac1s cou1t ill&) hansfe1 an existing bt1dgct st11plt1s dt11ing the fiscal 
yca1 to a btidgct of a siinila1 kind and ftind. Iloncvc1, the t1ansfc1 n1ay not 
inc1 case the total of the budget.] 

SECTION 4. Subchapter B, Chapter 111, Local Government Code, is 
amended by adding Section 111.0415 to read as follows: 

Sec. 111.0415. CHANGES IN BUDGET FOR COJJNTY PURPOSES. 
This subchapter does not prevent the commissioners court from making 
changes in the budget for county purposes. 

SECTION 5. Section 111.042, Local Government Code, is amended to 
read as follows: 

Sec. 111.042. BUDGET FOR EXPENDITURES FROM PROCEEDS OF 
BONDS OR OTHER OBLIGATIONS [ANTICIPATION WARRANTS). If 
a county bond issue is submitted at an election or other authorized obligations 
[if anticipation wa11ants) are to be issued against future revenues and a tax is 
to be levied for those obli~ations [ wan•nts ], the commissioners court shall 
adopt a budget of proposed expenditures. On receipt of the proceeds of the 
sale of the bonds or other obli~ations ["auants], the county may make 
expenditures from the proceeds in the manner provided by this subchapter for 
expenditures for general purposes. 
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SECTION 6. Subchapter B, Chapter 111, Local Government Code, is 
amended by adding Section 111.0431 to read as follows: 

Sec. 111.0431. SPECIAL BUDGET FOR REVENUE FROM 
INTERGOVERNMENTAL CONTRACTS. The county auditor shall certify to 
the commissioners court the receipt of all revenue from intergoyernrnental 
contracts that is available for disbursement in a fiscal year but not included in 
the budget for that fiscal year. On certification. the court shall adopt a special 
bude-et for the limited purpose of spendin2 the revenue from intergovernmental 
contracts for its intended purpose. 

SECTION 7. Section 111.070, Local Government Code, is amended to 
read as follows: 

Sec. 111.070. EXPENDITURE OF FUNDS UNDER BUDGET; 
EMERGENCY EXPENDITURE· BUDGET TRANSFER [OF BUDGET 
SURPLUS]. (a) The commissioners court may spend county funds only in 
strict compliance with the budget except as provided by this section. 

(b) The commissioners court may authorize an emeraency expenditure as 
an amendment to the ori11inal budi:et only in a case of 11raye public necessity 
to meet an unusual and unforeseen condition that could not have been 
included jn the original budget throui:h the use of reasonably dilii:ent thoui:ht 
and attention. If the court amends the original budiet to meet an emergency. 
the court shall file a copy of jts order amending the budget with the county 
clerk and the clerk shall attach the copy to the orii:inal budget. 

(c) The commissioners court by order may amend the budget to transfer 
an amount budgeted for one item to another budi:eted item without 
authorizin11 an emeri:ency expenditure. [On p1ope1 opplicotion, the 
conanissionets court rnay ltansfe1 an existing budget surpltts dtning the fiscal 
JC8t to a budget of it sitnilar kind and fttnd. Ilone,ct, the ttansfc1 1nay not 
in ca case the total of the budget.] 

SECTION 8. Subchapter C, Chapter 111, Local Government Code, is 
amended by adding Sections 111.0705, 111.0706, 111.0707, 111.0708, 
and 111.0709 to read as follows: 

Sec. 11 !.0705. BUDGET FOR EXPENDITURES FROM PROCEEDS 
OF BONDS OR OTHER OBLIGATIONS If a county bond issue is submitted 
at an election or other authorized obligations are to be issued against future 
revenues and a tax is to be leyied for those obligations. the commissioners 
court shall adopt a budget of proposed expenditures. On receipt of the 
proceeds of the sale of the bonds or other oblii:ations. the county may make 
expenditures from the proceeds in the manner proyided by this subchapter for 
expenditures for general purposes. 

Sec. 111.0706. SPECIAL BUDGET FOR GRANT OR AID MONEY. 
The county auditor shall certify to the commissioners court the receipt of all 
public or private grant or aid money that is available for disbursement in 
a fiscal year but not included in the budget for that fiscal year. On 
certification the court shall adopt a special bud~et for the limited purpose of 
spending the grant or ajd money for its intended purpose. 

Sec. 111.0707. SPECIAL BUDGET FOR REVENUE FROM 
INTERGOVERNMENTAL CONTRACTS. The county auditor shall certify to 
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the commissioners court the receipt of all revenue from intergovernmental 
contracts that is available for disbursement in a fiscal year but not included in 
the budget for that fiscal year. On certification. the court shall adopt a special 
budget for the limited purpose of spending the revenue from intergovernmental 
contracts for its intended purpose. 

Sec. 111.0708. PLEDGING REVENUE AS SECURITY FOR BONDS 
AND OTHER OBLIGATIONS. In preparing a county budget, a county may 
secure county bonds or other obligations by pledging for the term of the bonds 
or other obli~ations: 

(1) any security authorized by law: or 
(2) any revenue or receipts obtained by the county from the levy of 

a state tax if the state is required to pay the county the proceeds or receipts 
from the tax. 

Sec. 111.0709. CHANGES IN BUDGET FOR COUNTY PURPOSES. 
This subchapter does not prevent the commissioners court from making 
changes in the budget for county pumoses. 

SECTION 9. The importance of this legislation and the crowded 
condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended, and that this Act take effect and be in force from and 
after its passage, and it is so enacted. 

Floor Amendment No. 1 

Amend CSSB 1395 by adding a new SECTION to the bill (on page 6, 
between lines 22 and 23, house committee report version), to be numbered 
appropriately, to read as follows and by renumbering subsequent sections of 
the bill appropriately: 

SECTION_. Subchapter D, Chapter 111, Local Government Code, is 
amended by adding Section 111.094 to read as follows: 

Sec. 111.094. ITEMIZED BUDGET. Notwithstanding any other law. 
the commissioners court in preparing the county budget shall determine the 
amount of county funds to be spent for each item listed in the 
county budget. 

Amendment No. 2 

CSSB 1395 is amended by adding a new Section 9 as follows and 
renumbering all following Sections appropriately. 

SECTION 9. Subsection (c), Section 113.901, Local Government Code, 
is amended to read as follows: 

(c) The commissioners court [county judge) of a county that has the 
office of county auditor may, by a written order, waive the requirement 
of the county judge's approval of requisitions. The order must be recorded 
in the minutes of the commissioners court. If the approval of the county 
judge is waived, all claims must be approved by the commissioners court 
in open court. 

The amendments were again read. 
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Senator Lindsay again moved that the Senate do not concur in the 
House amendments, but that a conference committee be appointed to adjust 
the differences between the two Houses on the bill. 

(President in Chair) 

Senator Harris offered a substitute motion to postpone further 
consideration of SB 1395 with House amendments to a time certain 
of 12:00 noon Monday, June 2, 1997. 

The substitute motion was Jost by the following vote: Yeas 10, 
Nays 14. 

Yeas: Barrientos, Brown, Harris, Luna, Nelson, Shapiro, Sibley, 
Truan, West, Zaffirini. 

Nays: Cain, Duncan, Ellis, Galloway, Haywood, Lindsay, Madia, 
Moncrief, Nixon, Ogden, Patterson, Ratliff, Shapleigh, Wentworth. 

Absent: Armbrister, Bivins, Carona, Fraser, Gallegos, 
Lucio, Whitmire. 

Question recurring on the motion to not concur in House amendments 
to SB 1395, the motion prevailed. 

The President asked if there were any motions to instruct the 
conference committee on SB 1395 before appointment. 

There were no motions offered. 

The President announced the appointment of the following conferees 
on the part of the Senate on the bill: Senators Lindsay, Chair; Lucio, 
Luna, Shapleigh, and Moncrief. 

SENATE BILL 1539 WITH HOUSE AMENDMENTS 

Senator West called SB 1539 from the President's table for 
consideration of the House amendments to the bill. 

The President laid the bill and the House amendments before 
the Senate. 

Floor Amendment No. 1 

Amend SB 1539 as follows: 
(1) In SECTION 7 of the bill, in amend Section 42.041(b), 

Human Resources Code, strike Subdivision (7) (committee printing, page 7, 
lines 22-25), and insert the following: 

(7) an educational facility accredited by the TuXfil! [Cen11al] 
Education Agency or the Southern Association of Colleges and Schools 
that operates primarily for educational purposes in grades kindergarten and 
above. after-school programs operated directly by an accredited educational 
facility. or an after-school program operated by another entity under 
contract with the educational facility if the Texas Education Agency or 
Southern Association of Colleges and Schools has approyed the curriculum 
content of the after-school program operated under the contract; 
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Floor Amendment No. 2 

Amend SB 1539, in SECTION 7 of the bill, in amended Section 42.072, 
Human Resources Code (committee printing, page 32, after line 25), by 
inserting the following: 

(e\ A person may continue to operate a facility or family home during 
an appeal of a license or registration denial or revocation unless the denial 
or revocation is based on a violation that poses a risk to the health or 
safety of children. The department by rule shall establish the violations 
that pose a risk to the health or safety of children. The department shall 
notify a facility or family home of a violation by the facility or home that 
poses a risk to the health or safety of children requiring that the facility 
or home cease operating. A person who has been notified by the 
department that the facility or home may not operate under this subsection 
is entitled to seek iniunctive relief from a district court to permit operation 
during the appeal. The court may grant injunctive relief permitting the 
facility or home to operate if the court finds that the operation docs not 
pose a risk to the health or safety of children. 

Amendment No. 1 on Third Reading 

Amend SB 1539 on third reading by striking the text of second reading 
amendment No. 2. 

Amendment No. 2 on Third Reading 

Amend SB 1539 on third reading, in SECTION 7 of the bill, in amended 
Section 42.072, Human Resources Code (committee printing, page 32, after 
line 25), by inserting the following: 

(e) A person may continue to operate a facility or family home during 
an appeal of a license or registration denial or revocation unless the 
revocation or denial is based on a violation whjch poses a risk to the 
health or safety of children. The department shall by rule establish the 
violations which pose a risk to the health or safety of children. The 
department shall notify the facility or family borne of the violation which 
poses a risk to health or safety and that the facility or family home may 
not operate. A person who has been notified by the department that the 
facility or home may not operate under this section may seek iniunctive 
relief from a district court in Travis County or in the county in which the 
facility or borne is located, to allow operation during the pendency of an 
appeal. The court may 11rant iniunctive relief against the agency's action 
only if the court finds that the child-care operaJion does not pose a health 
or safety risk to children. A court granting injunctive relief under this 
subsectjon shall have no other jurisdiction over an appeal of final agency 
action unless conferred by Government Code Chapter 2001. 

Floor Amendment No. 3 on Third Reading 

Amend SB 1539 on third reading as follows: 
(1) In SECTION 7 of the bill (House committee report, page 12, 

line 19), strike "(1) family homes:" and substitute the following: 
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(1) registered family homes: 
(2) In SECTION 7 of the bill (House committee report, page 22, 

lines 16-18), strike the words "The operator of a registered home must display 
the registration in a prominent place at the borne." and insert the following: 
11 The operator of a reiistered home is not required to display the 
reiistration in a prominent place but shall make the listing ayailable 
for examination. 11 

Floor Amendment No. 4 on Third Reading 

Amend SB 1539, on third reading, in SECTION 7 of the bill, by striking 
amended Subsection (d), Section 42.073, Human Resources Code (House 
committee report, page 33, lines 19-22), and substituting the following: 

[td) The suspension of a license and the closu1c of the facility and 
the appeal &ant that action ate go~ctncd bj the procedutcs £01 a contested 
ease heating undct Chaplet 2081, Go~e1n1nent Code.] 

Floor Amendment No. 5 on Third Reading 

Amend SB 1539, on third reading, as follows: 
(1) In SECTION 7 of the bill, in amended Subsection (b)(lO), 

Section 42.041, Human Resources Code (House committee report, page 8, 
line 15), between "registered" and 11 M", insert 11 or listed". 

(2) In SECTION 7 of the bill, in amended Subsection (b), Section 42.044, 
Human Resources Code (House committee report, page 16, line 8), 
immediately following the first sentence, insert "The department shall 
investigate a listed family home when the department receives a complaint of 
abuse or neglect of a child as defined by Seclion 261.001. Family Code.". 

(3) In SECTION 7 of the bill, in the amended heading of Section 42.046, 
Human Resources Code (House committee report, page 17, line 16), between 
11 LICENSE 11 and 11 Q.R 11

, insert" IJSTING.n. 
(4) In SECTION 7 of the bill, in amended Subsection (a), Section 42.046, 

Human Resources Code (House committee report, page 17, line 18), between 
11 fQ.u 11 and nregistration", insert "listing or 11

• 

(5) In SECTION 7 of the bill, in amended Subsection (b ), Section 42.046, 
Human Resources Code (House committee report, page 17, line 24), between 
"standards" and the period, insert 11

• if a12plicable 11
• 

(6) In SECTION 7 of the bill, in amended Subsection (c), Section 42.046, 
Human Resources Code (House committee report, page 18, line 2), between 
"children" and the period, insert '' if applicable 11

• 

(7) In SECTION 7 of the bill, in amended Subsection (a), Section 42.047, 
Human Resources Code (House committee report, page 18, line 9), 
immediately before "registration. 11

, insert 11 listing. 11
• 

(8) In SECTION 7 of the bill, in amended Subsection (a), Section 42.047, 
Human Resources Code (House committee report, page 18, line 10), between 
11 licensing.i" and "registration 11

, insert 11~"· 
(9) In SECTION 7 of the bill, in amended Subsection (e), Section 42.049, 

Human Resources Code (House committee report, page 20, line 25), strike "or 
registered family home 11 and substitute 11 or a listed or registered 
family home". 
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(10) In SECTION 7 of the bill, strike amended Section 42.052, Human 
Resources Code (House committee report, page 21, line 25, through page 23, 
line 12), and substitute the following: 

Sec. 42.052. CERTIFICATION LISTING AND REGISTRATION. 
(a) A state-operated child-care facility or child-placing agency must receive 
certification of approval from the department [dhision]. The certification of 
approval remains valid until revoked or surrendered. 

(b) To be certified, a facility must comply with the department's rules and 
standards and any provisions of this chapter that apply to a licensed facility of 
the same category. The operator of a certified facility must display the 
certification in a prominent place at the facility. 

( c) A family home that provides care for compensation for three or fewer 
children, excluding [the eAletakCI'• own] children who are related to the 
caretaker shall list with the department if the home provjdes regular 
care in the caretaker1s own residence. The home may register with the 
department [di; i•ion]. 

@ A family home that provides care for four or more children, excluding 
[the ea1etokc1'• onn] children who are related to the caretaker. shall[;-nmst] 
register with the department [diobion]. A family home that provides care 
cxclusiyely for any number of cbjldren who are related to the caretaker is not 
required to be listed or registered with the department 

W A registration or listing remains valid until revoked or surrendered. 
The operator of a registered home must display the registration in a prominent 
place at the home. 

ill [tdj] To remain listed or registered with the department [didsion], 
a family home must comply with the department's rules and standards._jf 
applicable. and any provision of this chapter that applies to a listed or 
registered family home. 

W [ttj] The certification requirements of this section do not apply to 
a Texas Youth Commission [Council] facility a Texas Juvenile Probation 
Commission facility. or a facility providing services solely for the Texas 
Youth Commission [Council). 

[(f) A fantil' hotnc n1a3 not place a public advc1lisen1cnt that ttses the 
title "rcgistctcd fa1nil3 home 11 or an) 11a1iation of the phtasc unless the ho1nc 
is 1cgistc1cd with the division under this chaplet. ltny public ad:rertise1acnt 
fat a 1egistc1cd fatnily honte nhieh ttscs the title "1cgistc1cd farnily hontc" 
lllt13l contain a provision in bold type stating. "'flIIS IIOhfE IS 
REGISTERED WI'FII THE DEPARTMENT OF PROTECTIVE AND 
REGULATORY SERVICES BUT IS NOT LICENSED OR INSPECTED."] 

(h) [fg}] The certification requirements of this section do not apply to 
a juvenile detention facility certified under Section 51.12, Family Code, or 
Section 141.042(d). 

(i) The department shall provide to a listed family home a copy of the 
listing. A listin2 must contain a provjsion that states: "THIS HOME IS 
A LISTED FAMILY HOME. IT IS NOT LICENSED OR REGISTERED 
WITH THE DEPARTMENT OF PROTECTIYE AND REGULATORY 
SERVICES. IT HAS NOT BEEN INSPECTED AND WILL NOT BE 
INSPECTED." The operator of a listed home is not required to display the 
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listing in a prominent place at the home but shall make the listing available for 
examination. The department by rule shall provide for a sufficient period to 
allow operators of family homes to comply with the listing requirement of 
this section. 

(jl The operator of a listed family home shall undergo initial and 
subsequent background and criminal history checks required under 
Section 42.056. 

Ck) The department shall issue a listing or registration to a family home. 
as appropriate. in both English and Spanish when the most recent federal 
census shows that more than one-half of the population in a municipality or jn 
a commjssioners precinct in a county in whjch the family home is located is of 
Hispanic origin or Spanish-speaking. 

(11) In SECTION 7 of the bill, in amended Section 42.054, Human 
Resources Code (House committee report, page 26, lines 8-16), strike 
Subsections (e) and (f) and substitute the following: 

(e) The department [dhision) shall charge each family home that is listed 
or registered with the department [division] an annual [ t cgish Ation] fee 
[of-$35) to cover a part of the department's cost in regulating family homes. 
The amount of the fee js $20 for a listed home or $35 for a registered home. 
The fee is due on the date on which the department initially lists or [di• ioion) 
registers the home and on the anniversary of that date. 

(f) If a facility, agency, or home fails to pay the annual [license 01 

registration] fee when due, the license. listint: or registration. as appropriate. 
is suspended until the fee is paid. 

(12) In SECTION 7 of the bill, in proposed Subsection (a), 
Section 42.056, Human Resources Code (House committee report, page 28, 
line 10), immediately before 11 re2istering 11

, insert "listjn2 or". 
(13) In SECTION 7 of the bill, in proposed Subsection (a), 

Section 42.056, Human Resources Code (House committee report, page 28, 
line 11), between "license 11 and "registration/', insert 11 l..i.fili.n.g.. 11

• 

(14) In SECTION 7 of the bill, in proposed Subsection (c), 
Section 42.056, Human Resources Code (House committee report, page 29, 
line 5), between "or 11 and "fi..mily.", insert "registered 11

• 

(15) In SECTION 7 of the bill, in the heading of amended Section 42.072, 
Human Resources Code (House committee report, page 30, line 22), between 
"LICENSE 11 and 11 .Q.& 11

, insert 11
• IJSTING.". 

(16) In SECTION 7 of the bill, strike amended Subsection (a), 
Section 42.072, Human Resources Code (House committee report, page 30, 
lines 23-25 through page 31, lines 1-5), and substitute the following: 

(a) The department (dilision] may suspend. deny, [or) revoke. or refuse 
to renew the license. listing. registration or certification of approval of 
a facility or family home that does not comply with the requirements of this 
chapter, the standards and rules of the department, or the specific terms of the 
license, listing. registration. or certification. The d~partment may reyoke the 
probation of a person whose license. listing, or registration js suspended if the 
person violates a term of the conditions of probation. 

(17) In SECTION 7 of the bill, in amended Subsection ( c), 
Section 42.072, Human Resources Code (House committee report, page 32, 
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lines 16 and 17), immediately before "registration" each time the term appears 
in the subsection, insert "listing/'. 

(18) In SECTION 7 of the bill, in proposed Subsection (d), 
Section 42.072, Human Resources Code (House committee report, page 32, 
line 22), between 11 .QL.fQ.r11 and "reiistering", insert 11 1isting or 11

• 

(19) In SECTION 7 of the bill, in proposed Subsection (d), 
Section 42.072, Human Resources Code (House committee report, page 32, 
line 24), immediately before 11 re~jstration", insert "listing or". 

(20) In SECTION 7 of the bill, in proposed Subsection (e), 
Section 42.072, Human Resources Code, as added by Floor Amendment 
No. 2 (Swinford), in the first sentence, between "~" and "QI 
re2istration 11

, insert ". listing.". 
(21) In SECTION 7 of the bill, in amended Section 42.072, Human 

Resources Code (House committee report, page 32, after line 25), insert 
the following: 

CD The department shall deny an application or renewal for listing or 
registering a family home or shall revoke a family home's listing or 
registration if the results of a background or criminal history check conducted 
by the department under Section 42.056 show that a person has been 
convicted of an offense under Title 5 or 6, Penal Code. or Chapter 43, 
Penal Code. 

(22) In SECTION 7 of the bill, in amended Subsection (a), 
Section 42.073, Human Resources Code (House committee report, page 33, 
line 3), between "h..QmLI" and "re~istration 11 , insert "listin~ or". 

(23) In SECTION 7 of the bill, in amended Subsection (b), 
Section 42.073, Human Resources Code (House committee report, page 33, 
line 12), between 11 license" and "Q! 11

, insert 11
• listing.". 

(24) In SECTION 7 of the bill, in amended Subsection (b), 
Section 42.073, Human Resources Code (House committee report, page 33, 
line 15), between 11~11 and "Q!'. 11

, insert". listing.". 
(25) In SECTION 7 of the bill, in amended Subsection (d), 

Section 42.073, Human Resources Code (House committee report, page 33, 
line 19), between 11 license" and 11 or 11

, insert 11
• listing 11

• 

(26) In SECTION 7 of the bill, in amended Subsection (a), 
Section 42.074, Human Resources Code (House committee report, page 33, 
line 25, and page 34, line 1), immediately following "certification," each time 
the term appears in the subsection, insert 11~11 • 

(27) In SECTION 7 of the bill, in amended Subsection (a)(3), 
Section 42.075, Human Resources Code (House committee report, page 35, 
line 9), between 11 QI" and 11 unre~jstered 11 , insert "an unlisted or". 

(28) In SECTION 7 of the bill, in amended Subsection (b), 
Section 42.076, Human Resources Code (House committee report, page 35, 
line 17), immediately before "registration 11

, insert 11 required listing or". 
(29) In SECTION 7 of the bill, in amended Subsection (c), 

Section 42.076, Human Resources Code (House committee report, page 35, 
line 19), between nan 11 and 11 unregistered 11

, insert "unlisted or 11
• 

(30) In SECTION 7 of the bill, in amended Subsection (a), 
Section 42.077, Human Resources Code (House committee report, page 36, 
line 9), between "~11 and 11 re&istration 11

, insert 11 listing or 11
• 
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(31) In SECTION 7 of the bill, in amended Subsection (b), 
Section 42.077, Human Resources Code (House committee report, page 36, 
lines 15 and 16), immediately following "license" each time the term appears 
in the subsection, insert 11

• list in a.". 
(32) In SECTION 7 of the bill, in amended Subsection (c), 

Section 42.077, Human Resources Code (House committee report, page 36, 
line 23), strike 11 re2isterin2" and substitute 11 listing. registering. 11

• 

(33) In SECTION 7 of the bill, in amended Subsection (d), 
Section 42.077, Human Resources Code (House committee report, page 37, 
line 2), between 11 license" and 11 or 11

, insert 11
• listing.". 

(34) In SECTION 7 of the bill, in amended Subsection ( d), 
Section 42.077, Human Resources Code (House committee report, page 37, 
line 7), between "license" and 11 or 11

, insert 11
• listing. 11

• 

(35) In SECTION 7 of the bill, in amended Section 42.077, Human 
Resources Code (House committee report, page 37, between lines 8 and 9), 
insert the following: 

(e) When the most recent federal census shows that more than one-half of 
the population in a municipality or in a commissioners precinct in a county in 
which a family home whose listint: or re2istration has been revoked or 
suspended is located is of Hispanic origin or Spanish-speakin2. the 
department shall publish the notice under Subsection (a) in both English 
and Spanish. 

(36) Add the following appropriately numbered SECTION to the bill and 
renumber subsequent SECTIONS of the bill accordingly: 

SECTION _. Subchapter C, Chapter 42, Human Resources Code, is 
amended by adding Section 42.0522 to read as follows: 

Sec. 42.0522. PUBLIC ADVERTISING OF FAMILY HOMES. (a) A 
family home may not place a public advertisement that uses the title 
"re2istered family home" or any variation of the phrase unless the home is 
rei:istered under this chapter. Any public advertisement for a registered 
family home that uses the title 11 refiistered family home 11 must contain 
a provision in bold type stating: "THIS HOME IS REGISTERED WITH THE 
DEPARTMENT OF PROTECTIVE AND REGULATORY SERVICES BUT 
IS NOT LICENSED OR REGULARLY INSPECTED." 

(b) A family home may not place a public advertisement that uses the 
title 11 listed family home'1 or any variation of the phrase unless the home 
is listed as proyided by this chapter. Any public advertisement for a listed 
family home that uses the title "listed family home" must contain 
a provision in bold type statini:: "THIS HOME IS A LISTED FAMILY 
HOME. IT IS NOT LICENSED OR REGISTERED WITH THE 
DEPARTMENT OF PROTECTIVE AND REGULATORY SERVICES. IT 
HAS NOT BEEN INSPECTED AND WILL NOT BE INSPECTED." 

Floor Amendment No. 6 on Third Reading 

Amend SB 1539 on third reading by adding appropriately numbered 
SECTIONS to the bill, to read as follows, and renumbering the existing 
SECTIONS of the bill accordingly: 

SECTION . Section 481.134(a)(5), Health and Safety Code, is 
amended to read as follows: 
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(5) "School" means a private or public elementary or secondary 
school or a day-care center. as defined by Section 42.002, Human 
Resources Code. 

SECTION __ . Section 46.ll(c), Penal Code, is amended to read 
as follows: 

(c) In this section; 
(!) "Institution[, "institution] of higher education[;]" and 

"premises[;]" [and "school"] have the meanings assigned by Section 481.134, 
Health and Safety Code. 

(2) "School" means a private or public elementary or secondary 
school. 

The amendments were read. 

On motion of Senator West, the Senate concurred in the House 
amendments to SB 1539 by a viva voce vote. 

CONFERENCE COMMITTEE REPORT ON 
SENATE BILL 149 

Senator Bivins submitted the following Conference Committee Report: 

Honorable Bob Bullock 
President of the Senate 

Honorable James E. 11 Pete 11 Laney 
Speaker of the House of Representatives 

Sirs: 

Austin, Texas 
May 30, 1997 

We, Your Conference Committee, appointed to adjust the differences 
between the Senate and the House of Representatives on SB 149 have had 
the same under consideration, and beg to report it back with the 
recommendation that it do pass in the form and text hereto attached. 

BIVINS 
SIBLEY 
RATLIFF 
BARRIENTOS 

CUELLAR 
DUNNAM 
RANGEL 
RABUCK 

On the part of the Senate On the part of the House 

A BILL TO BE ENTITLED 
AN ACT 

relating to performance evaluation of tenured faculty at certain institutions of 
higher education. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION l. Subchapter Z, Chapter 51, Education Code, is amended by 

adding Section 51.942 to read as follows: 
Sec. SI 942. PERFORMANCE EVALUATION OF TENURED 

FACULTY. (a) In this section: 
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Cll "Governing board" has the meaning assigned by Section 61.003. 
(2) "Institution of higher education" means a general academic 

teaching jnstitutjoo medical and dental unit or other agency of higher 
education as those terms are defined by Section 61.003. 

(3) "Neglect of duty" means continuing or repeated substantial 
neglect of professional responsibilities. 

(b) Each governing board of an institution of higher education shall adopt 
rules and procedures providing for a periodic performance evaluation process 
for all faculty tenured at the institution. The governing board may design its 
rules and procedures to fit the institution's particular educational mission. 
traditions. resources. and circumstances relevant to its character role and 
scope. in addition to other relevant factors determined by the governing board 
in the rules adopted pursuant to this section. The governing board shall seek 
advice and comment from the faculty of the institution before adopting any 
rules pursuant to this section. The advice and comment from the faculty on 
the performance evaluation of tenured faculty shall be given the utmost 
consideration by the governing board. 

(c) In addition to any other provisions adopted by the governing board. 
the rules shall include provisions providing that: 

(l) each faculty member tenured at the institution be subject to 
a comprehensive performance evaluation process conducted no more often 
than once every year. but no less often than once every six years. after the date 
the faculty member was granted tenure or received an academic promotion at 
the institution: 

(2) the evaluation be based on the professional responsibilities of the 
faculty member. in teachini research service. patjent care and 
administration. and include peer review of the faculty member· 

(3) the process be directed toward the professional development of 
the faculty member: 

C4) the process incorporate commonly recognized academic due 
process rights. includjn~ notice of the manner and scope of the evaluation the 
opportunity to provide documentation during the evaluation process and. 
before a faculty member may be subject to disciplinary action on the basis of 
an evaluation conducted pursuant to this section. notice of specific charies 
and an opportunity for hearini on those charg:es: and 

(5) a faculty member be subject to revocation of tenure or other 
appropriate disciplinary action if incompetency neglect of duty or other good 
cause is determined to be present. 

(d) A faculty member subject to termination on basis of an evaluation 
conducted pursuant to this section must be given the opportunity for referral 
of the matter to a nonbinding alternative dispute resolution process as stated 
in Section I 54.001. Civil Practice and Remedies Code. If both parties agree. 
another type of alternative dispute resolution method may be elected. The 
governini board must iive specific reasons in writing for any decision to 
terminate a faculty member on the basis of an eyaluation conducted pursuant 
to this section. 

(e) A governing board may not waive the evaluation process for any 
faculty member iranted tenure at an institution. 
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{f) A governing board may not award tenure to an administrator in any 
way that varies from the institutjon 1s ~eneral policy on the award of tenure. 

Cg\ Each governing board shall file a copy of the rules adopted pursuant 
to thjs section. and any amendments to such rules. with the Texas Higher 
Education Coordinating Board on or before September 1 of each year. 

SECTION 2. The rules adopted by a governing board of an institution of 
higher education pursuant to the provisions of this Act shall provide for the 
performance evaluation of tenured faculty not later than January I, 2004, of 
each faculty member tenured at the institution as of the effective date of 
this Act. 

SECTION 3. This Act takes effect January 1, 1998. 
SECTION 4. The importance of this legislation and the crowded 

condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended. 

The Conference Committee Report was read and was filed with the 
Secretary of the Senate. 

CONFERENCE COMMITTEE REPORT ON 
SENATE BILL 1098 

Senator Luna submitted the following Conference Committee Report: 

Honorable Bob Bullock 
President of the Senate 

Austin, Texas 
May 30, 1997 

Honorable James E. 11 Pete 11 Laney 
Speaker of the House of Representatives 

Sirs: 

We, Your Conference Committee, appointed to adjust the differences 
between the Senate and the House of Representatives on SB 1098 have had 
the same under consideration, and beg to report it back with the 
recommendation that it do pass in the form and text hereto attached. 

LUNA 
CAIN 
ELLIS 
DUNCAN 
WENTWORTH 

GIDDINGS 
SMITH 
GUTIERREZ 
EHRHARDT 
GOODMAN 

On the part of the Senate On the part of the House 

A BILL TO BE ENTITLED 
AN ACT 

relating to exempting certain support payments from seizure. 
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
SECTION 1. Subsection (b), Section 42.001, Property Code, is amended 

to read as follows: 
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(b) The following personal property is exempt from seizure and is not 
included in the aggregate limitations prescribed by Subsection (a): 

(1) current wages for personal services, except for the enforcement 
of court-ordered child support payments; 

(2) professionally prescribed health aids of a debtor or a dependent 
of a debtor: and 

(3) alimony. support. or separate maintenance received or to be 
received by the debtor for the support of the debtor or a dependent of 
the debtor. 

SECTION 2. (a) This Act takes effect September 1, 1997. 
(b) The change in law made by this Act applies only to alimony, support, 

or separate maintenance for support of the debtor or a dependent of the debtor 
received or to be received on or after September 1, 1997. 

SECTION 3. The importance of this legislation and the crowded 
condition of the calendars in both houses create an emergency and an 
imperative public necessity that the constitutional rule requiring bills to be 
read on three several days in each house be suspended, and this rule is 
hereby suspended. 

The Conference Committee Report was read and was filed with the 
Secretary of the Senate. 

CONFERENCE COMMITTEE REPORT ON 
SENA TE BILL 30 

Senator Zaffirini submitted the following Conference 
Committee Report: 

Honorable Bob Bullock 
President of the Senate 

Honorable James E. "Pete" Laney 
Speaker of the House of Representatives 

Sirs: 

Austin, Texas 
May 30, 1997 

We, Your Conference Committee, appointed to adjust the differences 
between the Senate and the House of Representatives on SB 30 have had 
the same under consideration, and beg to report it back with the 
recommendation that it do pass in the form and text hereto attached. 

ZAFFIRINI MAXEY 
BIVINS COLEMAN 
MONCRIEF CUELLAR 
NELSON 
OGDEN 
On the part of the Senate On the part of the House 

A BILL TO BE ENTITLED 
AN ACT 

relating to fraud and improper payments under the state Medicaid program 
and other welfare programs and to the creation of a criminal offense; 
providing penalties. 
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS: 
ARTICLE 1. GENERAL PROVISIONS 
RELATING TO WELFARE AGENCIES 

SECTION 1.01. COLLECTION OF FOOD STAMP AND FINANCIAL 
ASSISTANCE PAYMENTS MADE IN ERROR. (a) Chapter 22, Human 
Resources Code, is amended by adding Sections 22.0251-22.0254 to read 
as follows: 

Sec. 22.0251. TIMELY DETERMINATION OF OYERPAYMENTS. 
(a) Subject to the approval of the commissioner of health and human 
services the d~partment shall: 

(1) determine and record the time taken by the department to 
establish an overpayment claim in the food stamp pro~ram or the program of 
financial assistance under Chapter 31: 

(2) set progressive goals for reducing the time described by 
Subdivision (1): and 

(3) adopt a schedule to meet the goals set under Subdivision (2). 
(b) The department shall submit to the governor. the Legislatjye Budget 

Board and the Health and Human Services Commission a semiannual report 
detailing the department's progress in reaching its goals under 
Subsection (a)(2). The report may be consolidated with any other report 
relating to the same subject that the department is required to submit under 
other law. 

Sec. 22.0252. TELEPHONE COLLECTION PROGRAM. (a) The 
department shall use the telephone to attempt to colJect reimbursement from 
a person who receives a benefit granted in error under the food stamp pro cram 
or the program of financial assistance under Chapter 31. 

(b) The department shall submit to the governor. the Legjslatiye Budget 
Board. and the Health and Human Servjces Commission a semiannual report 
on the operation and success of the telephone collection program. The report 
may be consolidated with any other report relating to the same subject that the 
department is reQuired to submit under other law. 

Sec. 22.0253. PARTICIPATION IN FEDERAL TAX REFUND OFFSET 
PROGRAM. The department shall participate in the Federal Tax Refund 
Offset Program (FTROP) Jo attempt Jo recover benefits granted by the 
departmenJ jn error under Jhe food stamp program. The department shall 
submit as many claims that meet program criteria as possible for offset against 
income tax returns. 

Sec. 22.0254. PROSECUTION OF FRAUDULENT CLAIMS. !a) The 
department shall keep a record of the djsposjtions of referrals made by the 
department to a district attorney concerning fraudulent claims for benefits 
under the food stamp program or the program of financial assistance under 
Chapter 31. 

(b) The department may: 
(1) request status information biweekly from the appropriate district 

attorney on each major fraudulent claim referred by the department; 
(2) request a written explanation from the appropriate district 

attorney for each case referred in which the district attorney declines to 
prosecute· and 
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(3) encourage the creation of a special welfare fraud unit in each 
district attorney's office that serves a municipality with a population of more 
than 250.000. to be financed by amounts provided by the department. 

(c) The department by rule may define what constitutes a major 
fraudulent claim under Subsection (b)(l). 

(b) Chapter 22, Human Resources Code, is amended by adding 
Section 22.0291 to read as follows: 

Sec. 22,0291. INFORMATION MATCHING SYSTEM RELATING TO 
IMMIGRANTS AND FOREIGN VISITORS. (a) The department shall, 
through the use of a computerized matching system, compare department 
information relatine to applicants for and recipients of food stamps and 
financial assistance under Chapter 31 with information obtained from the 
Department of State of the United States and the United States Department of 
Justice relating to immigrants and visitors to the United States for the purpose 
of preventing individuals from unlawfully receiyine public assistance 
benefits administered by the department. 

(b) The department may enter into an agreement with the Department of 
State of the United States and the Upjted States Department of Justice as 
necessary to implement this section. 

(c) The department and federal agencies sharing information under this 
sectjon shall protect the confidentiality of the shared information jn 
compliance with all existing state and federal privacy guidelines, 

(d) The department shall submit to the governor. the Legislative Budget 
Board and the Health and Human Services Commission a semiannual report 
on the operation and success of the information matching system required by 
this section. The report may be consolidated with any other report relating to 
the same subject matter the department is required to submit under other law. 

(c) Not later than January 1, 1998, the Texas Department of Human 
Services shall begin operation of the telephone collection program required 
by Section 22.0252, Human Resources Code, as added by this section. 

(d) Not later than January 1, 1998, the Texas Department of Human 
Services shall submit the initial reports required by Sections 22.0251(b) 
and 22.029l(d), Human Resources Code, as added by this section. 

(e) Not later than September l, 1998, the Texas Department of Human 
Services shall submit the initial report required by Section 22.0252(b), 
Human Resources Code, as added by this section. 

SECTION 1.02. USE OF EARNED FEDERAL FUNDS. Chapter 22, 
Human Resources Code, is amended by adding Section 22.032 to read 
as follows: 

Sec. 22.032. USE OF EARNED FEDERAL FUNDS. Subject to the 
General Appropriations Act, the department may use earned federal funds 
derived from recovery of amounts paid or benefits granted by the department 
as a result of fraud to pay the costs of the department's activities relating to 
preventing fraud. 

SECTION 1.03. PAYMENT OF MEDICAID CLAIMS. 
(a) Subchapter B, Chapter 32, Human Resources Code, is amended by adding 
Sections 32.043 and 32.044 to read as follows: 
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Sec. 32.043, DUAL MEDICAID AND MEDICARE COYERAGE. 
Ca) At least annually the department shall identify each individual receiving 
medical assistance under the medical assistance program who is eligible to 
receive similar assistance under the Medicare program. 

Cb) The department shall analyze claims submitted for payment for 
a service provjded under the medical assistance program to an indiyidual 
identified under Subsection (a) to ensure that payment is sought first under 
the Medicare program to the extent allowed by law 

Sec. 32.044. MISDIRECTED BILLING. To the extent authorized by 
federal law, the department shall develop a procedure for the state to; 

(1) match claims for payment for medical assistance provided under 
the medical assjstance program against data available from other entities. 
including the Veterans Adminjstration and nursina facilities. to determine 
alternative responsibility for payment of the claims: and 

(2) ensure that the appropriate entity bears the cost of a claim. 
(b) This section takes effect on the first date that it may take effect under 

Section 39, Article III, Texas Constitution. 
SECTION 1.04. ENHANCED MEDICAID REIMBURSEMENT. (a) 

Subchapter B, Chapter 32, Human Resources Code, is amended by adding 
Section 32.045 to read as follows: 

Sec. 32.045. ENHANCED REIMBURSEMENT. The department shall 
deyelop a procedure for: 

(1) identifying each service provided under the medical assistance 
program for which the state is eligible to receive enhanced reimbursement of 
costs from the federal government· and 

(2) ensuring that the state seeks the highest leyel of federal 
reimbursement available for each service provided. 

(b) The Texas Department of Health shall identify services provided 
under the state Medicaid program for the period beginning 
December 31, 1989, and ending immediately before the effective date of this 
section for which the state was eligible but did not receive enhanced 
reimbursement of costs at a 90 percent rate from the federal government. For 
that period, the department shall seek from the federal government all 
reimbursements to which the state is entitled. 

(c) This section takes effect on the first date that it may take effect under 
Section 39, Article III, Texas Constitution. 

SECTION 1.05. MINIMUM COLLECTION GOAL. (a) Subchapter B, 
Chapter 531, Government Code, is amended by adding Section 531.047 to 
read as follows: 

Sec. 531 .047. MINIMUM COLLECTION GOAL. (a) Before 
August 31 of each year, the commission. after consulting with the Texas 
Department of Human Seryices. by rule shall set a minimum goal for the 
Texas Department of Human Services that specifies the percentage of the 
amount of benefits granted by the department in error under the food stamp 
program or the program of financial assistance under Chapter 31 Human 
Resources Code that the department should recover. The commission shall 
set the percentage based on comparable recovery rates reported by other 
states or other appropriate factors identified by the commission and the 
department. 
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(b) If the department fails to meet the goal set under Subsection Ca) for 
the fiscal year. the commissioner shall notify the comptroller. and the 
comptroller shall reduce the department's general revenue appropriation by 
an amount equal to the difference between the amount of state funds the 
department would haye collected had the department met the goal and the 
amount of state funds the department actually collected. 

Cc) The commission, the governor. and the Legislative Budget Board 
shall monitor the department's performance in meeting the goal set under this 
section. The department shall cooperate by providing to the commission. the 
governor. and the Legislative Budget Board on request. information 
concerning the department's collection efforts. 

(b) This section takes effect on the first date that it may take effect under 
Section 39, Article III, Texas Constitution. 

SECTION 1.06. COMMISSION POWERS AND DUTIES RELATING 
TO WELFARE FRAUD. (a) Chapter 531, Government Code, is amended by 
adding Subchapter C to read as follows: 

SUBCHAPTER C. MEDICAID AND 
OTHER WELFARE FRAUD ABUSE, OR OYERCHARGES 

Sec. 531.101. AWARD FOR REPORTING MEDICAID FRAUD, 
ABUSE. OR OYERCHARGES. Ca) The commission may grant an award to 
an indiyidual who reports activity that constitutes fraud or abuse of funds in 
the state Medicaid program or reports overcharges in the program if the 
commjssion determines that the disclosure results in the recovery of an 
overcharge or in the termination of the fraudulent activity or abuse of funds. 

(bl The commission shall determine the amount of an award. The award 
must be eqyal to not less than 10 percent of the savings to this state that resy!t 
from the individual's disclosyre. In determining the amount of the award, the 
commission shall consider how important the disclosure is in ensuring the 
fiscal integrity of the program. 

(c) An award µnder this section is subject to appropriation. The award 
must be paid from money appropriated to or otherwise ayajlable to the 
commission. and additional money may not be appropriated to the 
commission for the purpose of payjni the award. 

Cd) Payment of an award under this section from federal funds is subiect 
to the permissible use under federal law of funds for this purpose. 

(e) A person who brings an action under Subchapter C. Chapter 36. 
Human Resources Code. is not eljiible for an award under this section. 

Sec. 531.102. INYESTIGATIONS AND ENFORCEMENT OFFICE. 
(a) The commission, throygh the commission's office of investieations and 
enforcement. is responsible for the jnvestitiation of fraud in the provision of 
health and human services and the enforcement of state law relating to the 
provision of those services 

(b) The commission shall set clear objectives priorities and 
performance standards for the office that emphasize· 

(1) coordinating investigative efforts to ageressive!y 
recover money; 

(2) allocating resources to cases that have the stronGest supportive 
evidence and the ireatest potential for recovery of money· and 
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(3) maximizing opportunities for referral of cases to the office of the 
attorney general. 

(~) The commission shall train office staff to enable the staff to pursue 
priority Medicaid and welfare fraud and abuse cases as necessary. 

(d) The commission may require employees of health and human 
services agencies to provide assistance to the commission in connection with 
the commission1s duties relatint: to the investigation of fraud in the provision 
of health and human services. 

Sec. 531.103. INTERAGENCY COORDINATION. Ca\ The commission 
and the office of the attorney general shall enter into a memorandum of 
understandin~ to develop and implement joint written procedures for 
processing cases of suspected fraud. waste. or abuse under the state Medicaid 
program The memorandum of understanding shall reqµire: 

(!) the commission and the office of the attorney general to set 
priorities and guidelines for referring cases to appropriate state agencies for 
investigation to enhance deterrence of fraud. waste or abuse in the program 
and maximize the imposition of penalties the recovery of money. and the 
successful prosecution of cases· 

(2) the commission to keep detailed records for cases processed by 
the commjssion or the office of the attorney general. including information on 
the total number of cases processed and for each case: 

CA) the agency and diyjsjon to which the case is referred 
for investigatjon: 

(B) the date on which the case is referred: and 
(C) the nature of the suspected fraµd. waste, or abuse· 

(3) the commission to notify each appropriate division of the office 
of the attorney Keneral of each case referred by the commissjon: 

(4\ the office of the attorney general to ensµre that information 
relating to each case investigated by that office is available to each division 
of the office with responsibility for investigating sµspected fraud. waste 
or abuse· 

(5) the office of the attorney general to notify the commission of 
each case the attorney general declines to prosecute or prosecutes 
unsuccessfully· 

(6) representatives of the commjssjon and of the office of the 
attorney general to meet not less than quarterly to share case information and 
determine the appropriate agency and division to investigate each case· and 

(7) the commissjon and the office of the attorney general to submit 
information requested by the comptroller about each resolved case for the 
comptroller's use in improvinti' fraud detection. 

(b) An exchange of information under this section between the office of 
the attorney general and the commission or a health and human services 
agency does not affect whether the information is subject to disclosure under 
Chapter 552. Government Code. 

(cl The commission and the office of the attorney general shall jointly 
prepare and submit a semiannual report to the governor. lieutenant governor. 
and speaker of the hoµse of representatives concerning the activities of those 
agencies in detectjng and preventin~ fraud. waste. and abuse under the state 
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Medicaid program. The report may be consolidated with any other report 
relating to the same subiect matter the commission or office of the attorney 
2eneral is required to submit under other law. 

(d) The commission and the office of the attorney 2eneral may not assess 
or collect investigation and attorney 1s fees on behalf of any state agency 
unless the office of the attorney genera] or other state agency collects 
a penalty. restitution. or other rejmbursement payment to the state. 

(e) The commission shall refer a case of suspected fraud waste. or abuse 
under the state Medicaid program to the appropriate district attorney. county 
attorney. city attorney or private collection a2ency if the attorney general 
fails to act within 30 days of referral of the case to the office of the attorney 
2eneral. A failure by the attorney general to act within 30 days constitutes 
approval by the attorney 2eneral under Section 2107.003. 

(D The district attorney. county attorney city attorney or 
private collection agency may collect and retain costs associated with the case 
and 20 percent of the amount of the penalty. restitution. or other 
reimbursement payment collected. 

Sec. 531.104. ASSISTING INVESTIGATIONS BY ATTORNEY 
GENERAL. (a) The commission and the attorney general shall execute 
a memorandum of understanding under which the commission shall provide 
inyestiBative support as required to the attorney general in connection with 
cases under Subchapter B Chapter 36. Human Resources Code. Under the 
memorandum of understandin2 the commission shall assist in performing 
preliminary investi2atjons and ongoing investigations for actions prosecuted 
by the attorney 2eneral under Subchapter C. Chapter 36. Human 
Resources Code. 

(b) The memorandum of understandine must provide that 
the commission is not required to provide investigatjye support in more 
than 100 open investigations jn a fiscal year. 

Sec 531.105. FRAUD DETECTION TRAINING. (a) The commission 
shall develop and implement a program to provide annual traininli to 
contractors who process Medicaid claims and appropriate staff of the Texas 
Department of Health and the Texas Department of Human Services in 
identifying potential cases of fraud waste or abuse under the state Medicaid 
proeram. The trainin2 provided to the contractors and staff must include clear 
criteria that specify; 

(1) the circumstances under which a person should refer a potential 
case to the commission: and 

(2) the time by which a referral should be made. 
(b) The Texas Department of Health and the Texas Department of Human 

Services. in cooperation with the commission. shall periodically set a goal of 
the number of potential cases of fraud. waste. or abuse under the state 
Medjcaid pro2ram that each agency will attempt to identify and refer to the 
commissjon. The commission shall include information on the agencies 1 

goals and the success of each agency in meeting the agency's goal in the report 
required by Section 531.103(c). 

Sec. 531.106. LEARNING OR NEURAL NETWORK TECHNOLOGY. 
(a) The commission shall use learning or neural network technology to 
identify and deter fraud in the Medicaid program throughout this state. 
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(b) The commission shaJJ contract with a private or public entity to 
deyelop and implement the technolo~y, The commission may require the 
entity it contracts with to install and operate the technology at locations 
specified by the commission. includinc commjssjon offices. 

(c) The data used for neural network processing shall be maintained as an 
independent subset for security purposes. 

(d) The commission shall require each health and human services agency 
that performs any aspect of the state Medicaid program to participate in the 
implementation and use of the technology. 

(e) The commission shall maintain all information necessary to apply the 
technology to claims data covering a period of at least two years. 

(() The commission shall refer cases identified by the technology to the 
commission's office of inyestigatjons and enforcement or the office of the 
attorney general, as appropriate. 

Sec. 531.107 MEDICAID AND PUBLIC ASSISTANCE FRAUD 
OVERSIGHT TASK FORCE. (a) The Medicaid and Public Assistance Fraud 
Oversight Task Force advises and assists the commjssion and the 
commission's office of investigations and enforcement in improving the 
efficiency of fraud investigations and collections. 

(b) The task force is composed of a representative of the: 
(ll attorney general's office appointed by the attorney general· 
(2) comptroller's office appointed by the comptroller: 
(3) Department of Public Safety, appointed by the public safety 

director: 
(4) state auditor's office, appointed by the state auditor: 
(5) commission appointed by the commissioner of health and 

human services: 
(6) Texas Department of Human Services, appointed by the 

commissioner of human services: and 
(7) Texas Department of Insurance, appointed by the commissioner 

of insurance. 
(c) The comptroller or the comptroller 1s desiGnee serves as the presiding 

officer of the task force. The task force may elect any other necessary 
officers. 

(d) The task force shall meet at least once each fiscal QUarter at the call 
of the presiding officer. 

(e) The appointing agency is responsible for the expenses of a member's 
service on the task force Members of the task force receive no additional 
compensation for serying on the task force. 

(fl At least once each fiscal quarter the commission's office of 
investigations and enforcement shall provide to the task force: 

(1) information detailing: 
(A) the number of fraud referrals made to the office and the 

origin of each referral: 
(B) the time spent investigating each case: 
(C) the number of cases investi~ated each month, by program 

and region: 
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(D) the dollar value of each fraud case that resulls in a criminal 
conviction· and 

(E\ the number of cases the office rejects and the reason for 
rejection. by reejon: and 

(2) any additional information the task force regujres. 
Sec. 531.108. FRAUD PREVENTION. (a) The commission's office of 

investia;ations and enforcement shalJ compile and . disseminate accurate 
information and statistjcs relatin2 to: 

(l) fraud prevention: and 
(2) post-fraud referrals received and accepted or rejected from the 

commission's case management system or the case management system of 
a health and human services agency. 

(b) The commission shall: 
(l) a2gressively publicize successful fraud prosecutions and 

fraud-preyention pro2rams throu2h all available means includin2 the use of 
statewide press releases issued in coordination with the Texas Department of 
Human Services: and 

(2) ensure that a toll-free hotline for reporting suspected fraud in 
proarams administered by the commission or a health and human services 
a2ency is maintained and promoted. either by the commission or by a health 
and human services agency. 

(c) The commission shall develop a cost-effective method of identifying 
applicants for public assistance in counties bordering other states and in 
metropolitan areas selected by the commission who are already receiyin~ 
benefits in other states. If economically feasible. the commission may 
develop a computerized matchin2 system. 

(d) The commissjon shall: 
(ll verify automobile information that is used as criteria for 

eligibility· and 
(2) establish a computerized matching system with the Texas 

Department of Criminal Justice to prevent an incarcerated jndividual from 
illegally receivin2 public assistance benefits administered by the 
commission. 

(e) The commjssion shall submit to the governor and Le2islative Budget 
Board a semiannual report on the results of computerized matching of 
commission information with information from nejghborin¥ states. if any. 
and information from the Texas Department of Criminal Justice. The report 
may be consolidated with any other report relating to the same subject mailer 
the commission is required to submit under other law 

(b) Section 22.028(c), Human Resources Code, is amended to read 
as follows: 

(c) No later than the first day of each month, the department shall send 
the comptroller a report listing the accounts on which enforcement actions or 
other steps were taken by the department in response to the records received 
from the EBT operator under this section, and the action taken by the 
department. The comptroller shall promptly review the report and, as 
appropriate, may solicit the advice of the Medicaid and Public Assistance 
Fraud Oversight Task Force regarding the results of the department's 
enforcement actions. 
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(c) Section 531.104, Government Code, as added by this section, takes 
effect only if the transfer of employees of the Texas Department of Human 
Services and the Texas Department of Health to the Health and Human 
Services Commission, as proposed by Section 1.07 of this article, or similar 
legislation, is enacted by the 75th Legislature in regular session and 
becomes law. 

(d) Not later than January 1, 1998, the Health and Human Services 
Commission shall award the contract for the learning or neural network 
technology required by Section 531.106, Government Code, as added by this 
section, and the contractor shall begin operations not later than that date. If 
the commission fails to award the contract or the contractor cannot begin 
operations on or before January 1, 1998, the commissioner of health and 
human services shall enter into an interagency agreement with the 
comptroller to enable the comptroller to perform the duties prescribed by 
Section 531.106. In addition to the interagency agreement, the commissioner 
of health and human services and the comptroller shall execute 
a memorandum of understanding to ensure that the comptroller receives all 
data and resources necessary to operate the learning or neural network 
technology system. 

(e) Not later than April 1, 1998, the Health and Human Services 
Commission shall submit the initial report required by Section 531.108(e), 
Government Code, as added by this section. 

(f) In addition to the substantive changes in law made by this section, 
this section, in adding Section 531.101, Government Code, conforms to a 
change in the law made by Section 1, Chapter 444, Acts of the 74th 
Legislature, Regular Session, 1995. 

(g) Section 16G, Article 4413(502), Revised Statutes, as added by 
Section 1, Chapter 444, Acts of the 74th Legislature, Regular Session, 1995, 
is repealed. 

(h) To the extent of any conflict, this Act prevails over another Act of 
the 75th Legislature, Regular Session, 1997, relating to nonsubstantive 
additions to and corrections in enacted codes. 

(i) Sections 21.0145 and 22.027, Human Resources Code, are repealed. 
(j) Sections 531.102 and 531.106, Government Code, as added by this 

section, take effect on the first date that those sections may take effect under 
Section 39, Article III, Texas Constitution. 

SECTION 1.07. CONSOLIDATION OF STAFF. (a) On 
September 1, 1997, or an earlier date provided by an interagency agreement 
with the affected agencies: 

(1) all powers, duties, functions, programs, and activities performed 
by or assigned to the Texas Department of Human Services' utilization and 
assessment review function immediately before September 1, 1997, are 
transferred to the Health and Human Services Commission; 

(2) all funds, obligations, contracts, property, and records of the 
Texas Department of Human Services' utilization and assessment review 
function are transferred to the Health and Human Services Commission; and 

(3) all employees of the Texas Department of Human Services 
responsible for the department's utilization and assessment review function 
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become employees of the Health and Human Services Commission, to be 
assigned duties by the commissioner of health and human services. 

(b) On September 1, 1997, or an earlier date provided by an interagency 
agreement with the affected agencies: 

(1) all powers, duties, functions, programs, and activities performed 
by or assigned to the Texas Department of Health's claims review and analysis 
group and policy and data analysis group immediately before 
September 1, 1997, are transferred to the Health and Human 
Services Commission; 

(2) all funds, obligations, contracts, property, and records of the 
Texas Department of Health's claims review and analysis group and policy 
and data analysis group are transferred to the Health and Human Services 
Commission; and 

(3) all employees of the Texas Department of Health's claims review 
and analysis group and policy and data analysis group become employees of 
the Health and Human Services Commission, to be assigned duties by the 
commissioner of health and human services. 

(c) A rule or form adopted by the Texas Department of Human Services 
that relates to the utilization and assessment review function or by the Texas 
Department of Health that relates to the claims review and analysis group or 
the policy and data analysis group is a rule or form of the Health and Human 
Services Commission and remains in effect until altered by the commission. 
The secretary of state is authorized to adopt rules as necessary to expedite the 
implementation of this subsection. 

(d) The commissioner of health and human services shall oversee and 
assist in the transfer of powers, duties, functions, programs, and activities 
prescribed by Subsections (a) and (b) of this section. 

(e) The commissioner of health and human services shall determine for 
each power, duty, function, program, or activity scheduled for transfer: 

(1) the relevant agency actions that constitute each power, duty, 
function, program, or activity; 

(2) the relevant records, property, and equipment used by a state 
agency for each power, duty, function, program, or activity; 

(3) the state agency employees whose duties directly or indirectly 
involve a power, duty, function, program, or activity; and 

(4) state agency funds and obligations that are related to the power, 
duty, function, program, or activity. 

(f) Based on the determinations made under Subsection (e) of this 
section, the commissioner of health and human services shall assist the 
agencies in transferring powers, duties, functions, programs, activities, 
records, equipment, property, funds, obligations, and employees in 
accordance with the transfer schedule. 

(g) The commissioner of health and human services shall file any federal 
plan changes required by this section. 

(h) The transfer of powers, duties, functions, programs, and activities 
under this section does not affect or impair any act done, any obligation, right, 
order, license, permit, rule, criterion, standard, or requirement existing, any 
investigation begun, or any penalty accrued under former law, and that law 
remains in effect for any action concerning those matters. 
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(i) An action brought or proceeding commenced before the effective date 
of this section, including a contested case or a remand of an action or 
proceeding by a reviewing court, is governed by the law and rules applicable 
to the action or proceeding before the effective date of this section. 

(j ) This section takes effect on the first date that it may take effect under 
Section 39, Article III, Texas Constitution. 

SECTION 1.08. USE OF PRIVATE COLLECTION AGENTS. (a) With 
assistance from the Council on Competitive Government and subject to 
approval by the attorney general under Section 2107.003, Government Code, 
the Texas Department of Human Services shall, in addition to other methods 
of collection, use private collection agents to collect reimbursements for 
benefits granted by the department in error under the food stamp program or 
the program of financial assistance under Chapter 31, Human 
Resources Code. 

(b) If approved by the attorney general, the department shall ensure that 
the collection agents are engaged in collection work on behalf of the 
department not later than March 1, 1998. The department shall strive to refer 
approximately 20 percent of the department's claims for reimbursement to the 
collection agents. 

(c) On March 1, 1998, and September 1, 1998, the department shall 
submit a progress report to the governor, the Legislative Budget Board, and 
the Health and Human Services Commission on the department's efforts to use 
private collection agents to collect reimbursements for erroneous benefits. On 
March 1, 1999, the department shall submit to the governor, the Legislative 
Budget Board, and the Health and Human Services Commission a final report 
on the success of the private collection effort. 

(d) Unless otherwise directed by the 76th Legislature, the department 
shall evaluate the success of the use of private collection agents to collect 
benefit reimbursements and adjust the number of claims referred to the 
agents, as appropriate. 

SECTION 1.09. EXPEDITED FOOD STAMP DELIVERY; IMPACT 
ON FRAUDULENT CLAIMS. (a) The Texas Department of Human Services 
shall conduct a study to determine the impact of the one-day screening and 
service delivery requirements prescribed by Section 33.002(e), Human 
Resources Code, on the level of fraud in the food stamp program. 

(b) Not later than January 1, 1999, the department shall submit to the 
governor, the Legislative Budget Board, and the Health and Human Services 
Commission a report on the results of the study. The report must include: 

(1) detailed statistics by region on the number of fraudulent claims 
linked to the one-day screening and service delivery requirements; and 

(2) recommendations on modifying the one-day screening and 
service delivery requirements, as authorized by Section 33.002(g), Human 
Resources Code. 

SECTION 1.10. STUDY ON COLLECTION OF ERRONEOUS FOOD 
STAMP OR FINANCIAL ASSISTANCE BENEFITS THROUGH LIENS OR 
WAGE GARNISHMENT. (a) The Texas Department of Human Services 
shall conduct a study to determine the feasibility of collecting amounts of 
benefits granted by the department in error under the food stamp program or 
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the program of financial assistance under Chapter 31, Human Resources 
Code, by the garnishment of wages or the filing of liens against property. 

(b) Not later than March 1, 1999, the department shall submit to the 
governor, the Legislative Budget Board, and the Health and Human Services 
Commission a report on the results of the study. 

SECTION 1.11. OPERATION RESTORE TRUST. (a) To the extent 
authorized by law, the Health and Human Services Commission and the office 
of the attorney general shall cooperate with entities in other states that are 
participating in "Operation Restore Trust" and share information regarding 
service providers excluded from the state Medicaid program. 

(b) In this section, "Operation Restore Trust" means the federal program 
directed at detecting health-care fraud primarily in home health care, nursing 
home care, and durable medical equipment in certain states. 

ARTICLE 2. MEDICAID SERVICE PROVIDERS 
SECTION 2.01. AUTHORIZATION FOR AMBULANCE SERVICES. 

(a) Section 32.024, Human Resources Code, is amended by adding 
Subsection (t) to read as follows: 

(t) The department by rule shall require a physician. nursin~ facility. 
health care provider. or other responsible party to obtajn authorization from 
the department or a person authorized to act on behalf of the department 
before an ambulance is used to transport a recipient of medical assistance 
under this chapter in circumstances not involvin~ an emergency. The rules 
must provide that: 

(1\ a request for authorization must be evaluated based on the 
recipjenfs medical needs and may be granted for a length of time appropriate 
to the recipient's medical condition: 

(2) a response to a request for authorization must be made not later 
than 48 hours after recejpt of the request: and 

(3) a person denied payment for services rendered because of failure 
to obtain prior authorization or because a reguest for prior authorization was 
denied is entitled to appeal the denial of payment to the department. 

(b) Not later than January 1, 1998, the Health and Human Services 
Commission and each appropriate health and human services agency that 
operates part of the state Medicaid program shall adopt the rules required by 
Section 32.024(t), Human Resources Code, as added by this section. 

(c) This section takes effect on the first date that it may take effect under 
Section 39, Article III, Texas Constitution. 

SECTION 2.02. DURABLE MEDICAL EQUIPMENT. 
(a) Section 32.024, Human Resources Code, is amended by adding 
Subsection (u) to read as follows: 

(µ) The department by rule shall require a health care provider who 
arranges for durable medical equipment for a child who receives medical 
assistance under this chapter to: 

(1) ensure that the child receives the equipment prescribed. the 
equipmenl fits properly if applicable. and the child or the child's parent or 
guardian as appropriate considering the age of the child. receives instruction 
regarding the equipment's use: and 
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(2) maintain a record of compliance with the requirements of 
Subdivision (1) in an appropriate location. 

(b) Not later than January 1, 1998, the Health and Human Services 
Commission and each appropriate health and human services agency that 
operates part of the state Medicaid program shall adopt the rules required by 
Section 32.024(u}, Human Resources Code, as added by this section. 

(c) This section takes effect on the first date that it may take effect under 
Section 39, Article III, Texas Constitution. 

SECTION 2.03. SURETY BOND. Subchapter B, Chapter 32, Human 
Resources Code, is amended by adding Section 32.0321 to read as follows: 

Sec. 32.0321. SURETY BOND. (a) The department by rule may require 
each proyider of medical assistance in a provider type that has demonstrated 
significant potential for fraud or abuse to file with the department a surety 
bond in a reasonable amount. 

(b) The bond must be payable to the department to compensate the 
department for dama~es resultins from or penalties or fines imposed in 
connection with an act of fraud or abuse committed by the provider under the 
medical assistance program. 

SECTION 2.04. CRIMINAL HISTORY INFORMATION. 
(a) Subchapter B, Chapter 32, Human Resources Code, is amended by adding 
Section 32.0322 to read as follows: 

Sec. 32.0322. CRIMINAL HISTORY RECORD INFORMATION (a) 
The department may obtain from any law enforcement or criminal justice 
agency the criminal history record information that relates to a provider under 
the medical assistance program or a person applying to enroll as a provider 
under the medical assistance program. 

(b) The department by rule shall establish criteria for revokini: 
a providcr 1s enrollment or denying a person's application to enroll as 
a provider under the medical assistance program based on the results of 
a criminal history check. 

(b} Subchapter F, Chapter 411, Government Code, is amended by adding 
Section 411.132 to read as follows: 

Sec. 411.132. ACCESS TO CRIMINAL HISTORY RECORD 
INFORMATION: AGENCIES OPERATING PART OF MEDICAL 
ASSISTANCE PROGRAM. (a) The Health and Human Services Commission 
or an agency operating part of the medical assistance program under 
Chapter 32, Human Resources Code is entitled to obtain from the department 
the criminal history record information maintained by the department that 
relates to a provider under the medical assistance proaram or a person 
applyini: to enroll as a provider under the medical assistance program. 

(b) Criminal history record information obtained by the commission or 
an agency under Subsection (a) may not be released or disclosed to any person 
except in a criminal proceeding. in an administratiye proceeding. on court 
order. or with the consent of the provider or applicant. 

SECTION 2.05. MANAGED CARE ORGANIZATIONS. 
(a) Section 16A, Article 4413(502), Revised Statutes, is amended by 
amending Subsection (n) and adding Subsections (o)-(t) to read as follows: 
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(n) A managed care org:anization that contracts wjth the state to proyide 
or arranv-e to provide health care benefits or services to Medicaid eljiible 
indiyiduals shall· 

(l) report to the commission or the state's Medicaid claims 
administrator. as appropriate. all information reQuired by commission rule 
including information necessary to set rates. detect fraud. neglect, and 
physical abuse. and ensure quality of care: 

(2) not later than 30 days after execution of the contract develop and 
submit to the operating agency for approval by the commission a plan for 
preventing detecting, and rc;porting fraud and abuse that: 

(A) conforms to guidelines developed by the operating agency 
with assistance from the commission and the office of the attorney 
general: and 

(Bl requires the managed care organization to report any 
known or suspected act of fraud or abuse to the operating ag:ency for referral 
to the commission for investigation: 

(3) include standard provisions developed by the operating agency 
in each contract for ancillary services entered into by the mana2ed care 
organization that affects the deliyery of or payment for Medicaid services: 

( 4) submit to the commission for approval each contract for ancillary 
services entered into by the managed care organization that affects the 
delivery of or payment for Medicaid services· and 

(5) submit annual disclosure statements to the commission 
containing information on: 

fA) the financial condition of the managed care organization 
and each of its affiliates· and 

£B) ownership interests in the manaied care organization or 
any of its affiliates. 

(o) The operating agency shall require that each contract between 
a manaaed care organization and the state to provide or arranae to provide 
health care benefits or services to Medicaid eligible individuals 
contain provisjons: 

0) stating that information provided by a managed care organization 
under this section may be used as necessary to detect fraud and abuse: 

(2) specjfyina the responsibilities of the managed care organization 
in reducing fraud and abuse: and 

(3) authorizing specific penalties for failure to provide information 
required by commission rules. 

(p) At least once every three years the operatin2 agency shall audit each 
managed care organization that contracts with the state to proyide or arrans;e 
to provide health care benefits or services to Medicaid elieible individuals. 

(q) A managed care organization audited under Subsection (p) of this 
section is responsible for paying the costs of the audit. The costs of the audit 
may be allowed as a credit against premium taxes 12aid by the managed care 
organization, except as provided by Section 2. Article 1.28, Insurance Code. 

Cr) The operatin2 agency and the Texas Department of Insurance shall 
enter into a memorandum of understanding to coordinate audits of managed 
care organizations. The memorandum shall: 
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(1) identify informatjon required in an operating agency audit that is 
not customarily required in a department audit· 

(2) encourage the department to include to the extent possible 
information identified under Subdivision (1) of this subsection in 
department audits: 

(3) establish procedures for initiating and distributing the findings 
of audits of a managed care organization: 

(4) identify the records of physicians or Medicaid eligible 
individuals that arc served by managed care organizations. that are subject to 
audit: and 

(5) require that operating agency and department personnel that 
audit a managed care organization receive specific trajning in detectjng 
Medicaid fraud and abuse. 

(s) In this section. 11 operating agency" means the appropriate health and 
human seryjces agency operating part of the state Medicajd program. 

(1) This section expires September 1, 2001. 
(b) Section 532.001, Government Code, as added 

by H.B. No. 1845 or S.B. No. 898, Acts of the 75th Legislature, Regular 
Session, 1997, relating to nonsubstantive additions to and corrections in 
enacted codes, is amended by adding Subdivision (5) to read as follows: 

(5) "Operating agency" means the appropriate health and human 
services agency operating part of the state Medicaid program. 

(c) Subchapter B, Chapter 532, Government Code, as added 
by H.B. No. 1845 or S.B. No. 898, Acts of the 75th Legislature, Regular 
Session, 1997, relating to nonsubstantive additions to and corrections in 
enacted codes, is amended by adding Sections 532. 112 and 532.113 to read 
as follows: 

Sec. 532.112 DUTIES OF MANAGED CARE ORGANIZATION: 
CONTRACTUAL PROVISIONS. (a) A managed care organization that 
contracts with the state to provide or arrange to provide health care benefits 
or services to Medicaid eligible individuals shall: 

(1) report to the commjssjon or the state's Medicaid claims 
administrator. as appropriate all information required by commission rule 
including information necessary to set rates detect fraud neglect. and 
physical abuse. and ensure quality of care: 

(2) not later than 30 days after execution of the contract. develop and 
submit to the operating agency for approval by the commission a plan for 
preventin2 detectin2 and reporting fraud and abuse that: 

(Al conforms to 2uidelines developed by the operating agency 
with assistance from the commission and the office of the attorney 
2enera!: and 

CB) requires the manaeed care oreanization to report any 
known or suspected act of fraud or abuse to the operatin!j agency for referral 
to the commission for investigation· 

(3) include standard provisions developed by the operating agency 
in each contract for anci!lary services entered into by the managed care 
organization that affects the delivery of or payment for Medicaid services· 

( 4) submit to the commission for approya! each contract for ancillary 
services entered jnto by the rnana2ed care or2anization that affects the 
delivery of or payment for Medicaid services: and 
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(5) submit annual disclosure statements to the commission 
containina information on: 

(A) the finapcial condition of the managed care organization 
and each of its affiliates: and 

(B) ownership interests in the managed care organization or 
apy of its affiliates. 

Cb) The operating agency shall require that each contract between 
a manaaed care or~anization and the state to provide or arrange to provide 
health care benefits or services to Medicaid eligible individuals 
contain proyisjons: 

(1) stating that information provided by a managed care organization 
under this section may be used as necessary to detect fraud and abuse: 

(2) specifying the responsibilities of the managed care organization 
in reducing fraud and abuse: and 

13) authorizing specific penalties for failure to proyide information 
required by commission rules. 

Sec. 532.113. AUDITS· MEMORANDUM OF UNDERSTANDING. 
(a) At least once every three years the operating agency shall audit each 
mana~ed care orianization that contracts with the state to provide or arranae 
to provide health care benefits or services to Medicaid eligible individuals. 

(b) A managed care organization audited under Subsection (a) is 
responsible for paying the costs of the audit. The costs of the audit may be 
allowed as a credit against premium taxes paid by the managed care 
organization except as provided by Section 2. Article ! .28 Insurance Code. 

(cl The operating •&ency and the Texas Department of Insurance shall 
enter into a memorandum of understanding to coordinate audits of managed 
care organizations. The memorandum shall: 

(!) identify information required in an operatin& agency audit that is 
not customarily required in a department audit: 

(2) encourage the department to include to the extent possible 
information identified under Subdivision (1) in department audits: 

(3) establish procedures for initiating and distributin~ the findings 
of audits of a managed care or~anization· 

(4\ identify the records of physicians or Medicaid eligible 
individuals that are served by managed care orlianizations that are subiect to 
audit· and 

(5) require that operating agency and department personnel that 
audit a managed care organization recejve specific training in detecting 
Medicaid fraud and abuse. 

(d) Not later than November 1, 1997, the Texas Department of Health or 
the appropriate health and human services agency operating part of the state 
Medicaid program shall develop guidelines applicable to a managed care 
organization's plan for preventing, detecting, and reporting Medicaid fraud. 

(e) Section 16A(n)(2), Article 4413(502), Revised Statutes, as amended 
by this section, or Section 532.112(a)(2), Government Code, as added by this 
section, depending on which provision takes effect, applies only to a managed 
care organization that enters into a contract or renews a contract on or after 
November 1, 1997, with the state to provide or arrange to provide health care 
benefits to Medicaid eligible individuals. 
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(f) This section applies only to a contract entered into or renewed on or 
after the effective date of this section. A contract entered into or renewed 
before the effective date of this section is governed by the law in effect 
immediately before the effective date of this section, and the former law is 
continued in effect for that purpose. 

(g) A managed care organization that contracts with the state to provide 
or arrange to provide health care benefits to Medicaid eligible individuals 
before the effective date of this section is not required by this section to: 

(1) include standard provisions developed by the state in a contract 
for ancillary services executed before the effective date of this section; 

(2) submit a contract for ancillary services executed before the 
effective date of this section to the commission for approval; or 

(3) modify a contract between the managed care organization and the 
state executed before the effective date of this section. 

(h) A managed care organization that renews a contract subject to this 
section after the effective date of this section shall include in the renewed 
contract all provisions required to be included by this section. 

(i) Subsection (a) of this section takes effect only if 
neither H.B. No. 1845 nor S.B. No. 898, Acts of the 75th Legislature, 
Regular Session, 1997, relating to nonsubstantive additions to and 
corrections in enacted codes, take effect. 

(j) Subsections (b) and (c) of this section take effect only 
if H.B. No. 1845 or S.B. No. 898, Acts of the 75th Legislature, Regular 
Session, 1997, relating to nonsubstantive additions to and corrections in 
enacted codes, takes effect. 

SECTION 2.06. PILOT PROGRAM; ON-SITE REVIEWS OF 
PROSPECTIVE PROVIDERS. (a) The Health and Human Services 
Commission by rule shall establish a pilot program to reduce fraud by 
conducting random on-site reviews of persons who apply to provide health 
care services under the state Medicaid program before authorizing those 
persons to provide the services. 

(b) The commission shall implement the pilot program initially in not 
more than five or fewer than three urban counties selected by the commission. 
The commission shall select counties for the pilot program that: 

(1) offer the greatest potential for achieving a reduction of provider 
fraud; and 

(2) contain established field offices of the commission or the Texas 
Department of Human Services, as appropriate. 

(c) At a minimum, the pilot program shall provide for random on-site 
reviews of durable medical equipment providers, home health providers, 
therapists, and laboratories. The commission may include other groups of 
providers in the pilot program. 

(d) The commission shall develop questions to be used during an on-site 
review of a prospective provider to verify that the provider has the ability to 
provide the proposed services. 

(e) The on-site reviews shall be conducted by personnel in the 
appropriate field offices of the commission or the Texas Department of 
Human Services. 
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(f) The commission may waive an on-site review of a prospective 
provider if the provider has been subject to a comparable review by 
a certifying body in the preceding year. 

(g) If the pilot program is successful in reducing provider fraud in the 
counties initially selected under Subsection (b) of this section, the 
commission may expand the pilot program to include additional counties. 

(h) Not later than January 15, 1999, the commission shall submit to the 
governor and the legislature a report concerning the effectiveness of the pilot 
program that includes: 

(1) the number of applications denied as a result of an on-site 
review; and 

(2) recommendations on expanding the pilot program. 
(i) This section expires September 1, 1999. 
SECTION 2.07. DEVELOPMENT OF NEW PROVIDER CONTRACT. 

(a) As soon as possible after the effective date of this section, the Health and 
Human Services Commission shall develop a new provider contract for health 
care services that contains provisions designed to strengthen the 
commission's ability to prevent provider fraud under the state 
Medicaid program. 

(b) In developing the new provider contract, the commission shall solicit 
suggestions and comments from representatives of providers in the state 
Medicaid program. 

(c) As soon as possible after development of the new provider contract, 
the commission and each agency operating part of the state Medicaid program 
by rule shall require each provider who enrolled in the program before 
completion of the new contract to reenroll in the program under the new 
contract or modify the provider's existing contract in accordance with 
commission or agency procedures as necessary to comply with the 
requirements of the new contract. A provider must reenroll in the state 
Medicaid program or make the necessary contract modifications not later than 
September 1, 1999, to retain eligibility to participate in the program. 

SECTION 2.08. COMPETITIVE PROCESS FOR OBTAINING 
DURABLE MEDICAL EQUIPMENT. (a) As soon as possible and not later 
than the 45th day after the effective date of this section: 

(1) the Texas Department of Health shall develop a process for 
selecting providers of durable medical equipment and supplies that 
encourages competit~on; and 

(2) the Health and Human Services Commission shall submit an 
amendment to the state's Medicaid plan authorizing implementation of the 
process developed by the Texas Department of Health. 

(b) This section takes effect on the first date that it may take effect under 
Section 39, Article III, Texas Constitution. 

SECTION 2.09. REVIEW OF SERVICE PROVIDER BILLING 
PRACTICES. (a) The Texas Department of Health shall conduct an 
automated review of physician, laboratory, radiology, and other health care 
provider services to identify improper billing practices designed to inflate 
a service provider's claim for payment for services provided under the state 
Medicaid program. 
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(b) After completing the review required by Subsection (a) of this 
section, the Texas Department of Health shall: 

(1) refer each identified improper billing practice to the Health and 
Human Services Commission's office of investigations and enforcement; and 

(2) require the entity that administers the state Medicaid program on 
behalf of the department to modify the entity's claims processing and 
monitoring procedures and computer technology as necessary to prevent 
improper billing by service providers. 

(c) This section takes effect on the first date that it may take effect under 
Section 39, Article III, Texas Constitution. 

ARTICLE 3. ADMINISTRATIVE PENALTIES AND SANCTIONS 
RELATING TO MEDICAID FRAUD 

SECTION 3.01. ADMINISTRATIVE PENALTIES. (a) Section 32.039, 
Human Resources Code, is amended to read as follows: 

Sec. 32.039. (etVtt] DAMAGES AND PENALTIES. (a) In 
this section; 

(1) "Claim" (, 11 cloim"] means an application for payment of health 
care services under Title XIX of the federal Social Security Act that is 
submitted by a person who is under a contract or provider agreement with 
the department. 

(2) 11 Managcd care organization" means any entity or person that is 
authorized or otherwise permitted by law to arrange for or provide a managed 
care plan. 

(3) "Managed care plan 11 means a plan under which a person 
undertakes to provide arrange for. pay for. or rejmburse any part of the cost 
of any health care seryice. A part of the plan must consist of arranging"for or 
providing health care services as distin11uished from indemnjfication against 
the cost of those services on a prepaid basis through insurance or otherwise. 
The term does not include a plan that indemnifies a person for the cost of 
health care services through insurance. 

Cb\ A person commits a violation if the person: 
(1) presents or causes to be presented to the department a claim that 

contains a statement or representation the person knows to be false· or 
(2) is a managed care organization that contracts with the department 

to proyide or arrange to provide health care benefits or services to individuals 
eligible for medical assistance and: 

(A) fails to provide to an individual a health care benefit or 
service that the organizatjon is required to proyjde under the contract with 
the department: 

(B) fails to proyide to the department information required to 
be provided by law, department rule or contractual provision: 

(Cl engaaes in a fraudulent activity in connection with the 
enrollment in the organization's managed care plan of an individual eligible 
for medical assistance or in connection with marketing the organization 1s 
services to an indiyidual eligible for medical assistance· or 

CD) engages in actions that indicate a pattern of: 
(i) wrongful denial of payment for a health care 

benefit or seryice that the organization is required to provide under the 
contract with the department: or 
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(ii) wrongful delay of at least 45 days or a longer 
period specified in the contract with the department. not to exceed 60 days. in 
making payment for a health care benefit or service that the organization is 
required to provide under the contract with the department. 

(0 [~] A person who commits a vio!atjon under Subsection (b) 
[p1cscnts 01 causes to be ptesentcd to the dcpa1t1ncnt a elain1 that contains 
a statc1ncnt or 1cp1esentation the petson knows to be false] is liable to the 
department for: 

(1) the amount paid. if any. as a result [beeaose] of the violation 
[£aloe claim] and interest on that amount determined at the rate provided by 
law for legal judgments and accruing from the date on which the payment was 
made; and 

(2) payment ofan administrative [...-en.tt] penalty of an amount not to 
exceed twice the amount paid. if any. as a result [beeoooe] of the violation. 
plus an amount: 

(A) not less than $5 000 or more than $15.000 for each 
violation that results in injury to an elderly person as defined by 
Section 48.002(1). a disabled person. as defined by Section 48.002(8)(A). or 
a person younger than 18 years of age: or 

(B) not more than $10.000 for each violation that does not 
result jn injury to a person described by Paragraph CA) [fahc eloim, and 

[(3) pay1ncri:t of a ei11il pcnalt) of not 1no1c than $2,088 £01 each itetn 
01 501 ;;:ice for which payntent n:as clai111ed]. 

(Q) [ttj] Unless the provider submitted information to the department for 
use in preparing a voucher that the provider knew was false or failed to correct 
information that the provider knew was false when provided an opportunity to 
do so, this section does not apply to a claim based on the voucher if the 
department calculated and printed the amount of the claim on the voucher and 
then submitted the voucher to the provider for the provider's signature. In 
addition, the provider's signature on the voucher does not constitute fraud. 
The department shall adopt rules that establish a grace period during which 
errors contained in a voucher prepared by the department may be corrected 
without penalty to the provider. 

W [td?] In determining the amount of the penalty to be assessed under 
Subsection (c)(2) [Subdi;ision (3) of Subsection (b) of this section], the 
department shall consider: 

(1) the seriousness of the violation; 
(2) whether the person had previously committed a violation 

[sub1nitterl false clahns]; and 
(3) the amount necessary to deter the person from committing 

[oobmitting] future violations [fal>c elahns]. 
(f). [ ttj] If after an examination of the facts the department concludes 

that the person committed a violation [did submit a false claim], the 
department may issue a preliminary report stating the facts on which it based 
its conclusion, recommending that an administrative r,,.....,;...n1 penalty under 
this section be imposed and recommending the amount of the 
proposed penalty. 
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W [ffl] The department shall give written notice of the report to the 
person charged with committin~ the violation (sttbmitting the folsc eloim]. 
The notice must include a brief summary of the facts, a statement of the 
amount of the recommended penalty, and a statement of the person's right to 
an informal review of the alleged violation [false claim], the amount of the 
penalty, or both the alleged violation (false eloim] and the amount of 
the penalty. 

(l!.) (tg}] Not later than the 10th day after the date on which the person 
charged with committing the violation [sub1nitting the false clai111] receives 
the notice, the person may either give the department written consent to the 
report, including the recommended penalty, or make a written request for an 
informal review by the department. 

(.i) [t!tj] If the person charged with committing the violation [sttbmitting 
the false clailn] consents to the penalty recommended by the department or 
fails to timely request an informal review, the department shall assess the 
penalty. The department shall give the person written notice of its action. 
The person shall pay the penalty not later than the 30th day after the date on 
which the person receives the notice. 

ill (ti}] If the person charged with committing the violation [sttbmitting 
•false claim] requests an informal review as provided by Subsection (l!.) [tg} 
of this section], the department shall conduct the review. The department 
shall give the person written notice of the results of the review. 

(kl [ffi] Not later than the 10th day after the date on which the person 
charged with committin2 the violation [s11bn1itting the false elain1] receives 
the notice prescribed by Subsection ill [(i) of this section], the person may 
make to the department a written request for a hearing. The hearing must be 
conducted in accordance with Chapter 2001, Government Code. 

ill [tltj] If, after informal review, a person who has been ordered to pay 
a penalty fails to request a formal hearing in a timely manner, the department 
shall assess the penalty. The department shall give the person written notice 
of its action. The person shall pay the penalty not later than the 30th day after 
the date on which the person receives the notice. 

(ml Within 30 days after the date on which the board's order issued after 
a hearing under Subsection Ck) becomes final as provided by 
Section 2001.144. Goyernment Code. the person shall: 

(1) pay the amount of the penalty· 
(2) pay the amount of the penalty and file a petition for judicial 

review contestina the occurrence of the violation. the amount of the penalty. 
or both the occurrence of the yiolation and the amount of the penalty: or 

(Jl without paying the amount of the penalty file a petition for 
iudicial review contesting the occurrence of the violation. the amount of the 
penalty. or both the occurrence of the violation and the amount of the penalty. 

(n) A person who acts under Subsection (ml(Jl within the JO-day 
period may: 

(1) stay enforcement of the penalty by: 
(A) paying the amount of the penalty to the court for placement 

in an escrow account: or 
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(B) i:iving to the court a supersedeas bond that is approved by 
the court for the amount of the penalty and that js effective until all judicjal 
review of the department 1s order is final: or 

(2) request the court to stay enforcement of the penalty by: 
(A) filini: with the court a sworn affidavit of the person stating 

that the person is financially unable to pay the amount of the penalty and is 
financially unable to give the supersedeas bond; and 

(B) giving a copy of the affidavit to the commissioner by 
certified mail. 

(o) If the commissioner receives a copy of an affidavit under 
Subsection (n)(2). the commissioner may file with the court. within five days 
after the date the copy is received a contest to the affidavit. The court shall 
hold a hearing on the facts alleged in the affidavit as soon as practicable and 
shall stay the enforcement of the penalty on finding that the alleged facts are 
true. The person who files an affidavit has the burden of proving that the 
person js financially unable to pay the amount of the penalty and to give 
a supersedeas bond. 

(rU [(l) Except as p10¥ided by Stibseetion (at) of this section, not late1 
than 30 dtt)S aftct the date on nhieh the dcpatttnent issues a final decision 
aftet a hca1ing undet Subsection U) of this section, a person 1.*ihO has been 
01de1cci to pa) a penalty under this section shall pay the penalty in fttll. 

[(tn) If the petsoa seeks jttdicial 1evicn of cithet the fact of the 
sttb111issioa of a false elahn or the an1ot111t of the penalty or of both the fact of 
the sub111ission nnd the atnottnt of the penalty, the petson shall fo1wa1d the 
amount of the penalt) to the depa1hnent for plaeetnent in an ese1ow account 
01, instead of pa)trtent into an escton aeeottnt, post nith the depathnent 
a supc1sedeas bond in a £01111 app1ovcd by the dcpa1hlicrtt fat the atnount of 
thC penalty. The bond 111ttst be effccti;;c until all judicial tcvicn of the 01de1 
01 decision is final. 

[(n) Fail 01 e to fat w at d the 111one1 to 01 to post the bond n ith the 
de pat tt11ent n ithin the pct iod pto v idcd by Subsection (1) 01 (tu) of this section 
1 csttlts in a n ai •es of all legal 1 ights to j adieial 1 e • ie w.] If the person charged 
does not pay the amount of the penalty and the enforcement of the penalty is 
not stayed [fails to fot oa1d the 111oney 01 post the bond within the pctiod 
ptovidcd by Subsection (h), (k), (1), 01 (in) of this section], the department 
may forward the matter to the attorney general for enforcement of the penalty 
and interest as provided by law for legal judgments. An action to enforce 
a penalty order under this section must be initiated in a court of competent 
jurisdiction in Travis County or in the county in [from] which the violation 
[false clahn] was committed [snb1nitted] . 

.(q) [fo1] Judicial review of a department order or review under this 
section assessing a penalty is under the substantial evidence rule. A suit may 
be initiated by filing a petition with a district court in Travis County, as 
provided by Subchapter G, Chapter 2001, Government Code. 

(!:) [tp?] If a penalty is reduced or not assessed, the department shall 
remit to the person the appropriate amount plus accrued interest if the penalty 
has been paid or shall execute a release of the bond if a supersedeas bond has 
been posted. The accrued interest on amounts remitted by the department 
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under this subsection shall be paid at a rate equal to the rate provided by law 
for legal judgments and shall be paid for the period beginning on the date the 
penalty is paid to the department under this section and ending on the date the 
penalty is remitted. 

W [WI A damage, cost, or penalty collected under this section is not an 
allowable expense in a claim or cost report that is or could be used to 
determine a rate or payment under the medical assistance program. 

(il [ttj) All funds collected under this section shall be deposited in the 
State Treasury to the credit of the General Revenue Fund. 

Cul A person found liable for a violation under Subsection (cl that 
resulted in injury to an elderly person. as defined by Section 48.002(1) 
a disabled person as defined by Section 48.002(8)(A). or a person younger 
than 18 years of age may not provide or arrange to provide health care 
services under the medical assistance program for a period of 10 years. 
The department by rule may provide for a period of ineligibility longer 
than 10 years. The period of ineligibility begins on the date on which the 
determination that the person is liable becomes final. This subsection does 
not apply to a person who operates a nursing facility or an !CF-MR facility. 

(v) A person found liable for a yjolatjon under Subsection (c) that djd not 
result in injury to an elderly person. as defined by Section 48.002(1) 
a disabled person. as defined by Section 48.002(8l(A). or a person younger 
than 18 years of age may not provide or arran~e to provide health care 
services under the medical assistance program for a period of three years. The 
department by rule may provide for a period of ineligibility longer than three 
years The period of ineligibility begins on the date on which the 
determination that the person is liable becomes final. This subsection does 
not apply to a person who operates a nursing facility or an !CF-MR facility. 

(b) The change in law made by this section applies only to a violation 
committed on or after the effective date of this section. For purposes of this 
subsection, a violation is committed on or after the effective date of this 
section only if each element of the violation occurs on or after that date. 
A violation committed before the effective date of this section is covered by 
the law in effect when the violation was committed, and the former law is 
continued in effect for that purpose. 

SECTION 3.02. SANCTIONS APPLICABLE TO VENDOR DRUG 
PROGRAM. Subchapter B, Chapter 32, Human Resources Code, 'is amended 
by adding Section 32.046 to read as follows: 

Sec. 32.046. VENDOR DRUG PROGRAM: SANCTIONS AND 
PENALTIES. (a) The department shall adopt rules governing sanctions and 
penalties that apply to a provider jn the vendor drug program who submits an 
improper claim for reimbursement under the program. 

(b) The department shall notify each provider in the vendor drug 
prnram that the provider is subject to sanctions and penalties for submitting 
an improper claim. 

SECTION 3.03. PROHIBITION OF CERTAIN PERSONS CONVICTED 
OF FRAUD. Subchapter B, Chapter 32, Human Resources Code, is amended 
by adding Section 32.047 to.read as follows: 
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Sec. 32.047 PROHIBITION OF CERTAIN HEALTH CARE SERVICE 
PROVIDERS. A person is permanently prohibited from providing or 
arranging to provide health care services under the medical assistance 
program if: 

(1) the person is convicted of an offense arising from a fraudulent act 
under the program: and 

(2) the person's fraudulent act results jn injury to an elderly person. 
as defined by Section 48.002(1\. a disabled person, as defined by 
Section 48.002(8)(Al, or a persop youn2er than 18 years of a2e. 

SECTION 3.04. DEDUCTIONS FROM LOTTERY WINNINGS. 
(a) Sections 466.407(a) and (c), Government Code, are amended to read 
as follows: 

(a) The executive director shall deduct the amount of a delinquent tax or 
other money from the winnings of a person who has been finally determined 
to be: 

(1) delinquent in the payment of a tax or other money collected by 
the comptroller[, the stole t1costtn1,] or the Texas Alcoholic Beverage 
Commission; 

(2) delinquent in making child support payments administered or 
collected by the attorney general; 

(3) delinquent jn rejmbursin2 the Texas Department of Human 
Services for a benefit granted in error under the food stamp program or the 
program of financial assistance under Chapter 31. Human Resources Code; 

(.4) in default on a loan made under Chapter 52, Education Code; or 
ill[~] in default on a loan guaranteed under Chapter 57, 

Education Code. 
(c) The attorney general, comptroller, [state 11eostt1e1,] Texas Alcoholic 

Beverage Commission, Texas Department of Human Services. Texas Higher 
Education Coordinating Board, and Texas Guaranteed Student Loan 
Corporation shall each provide the executive director with a report of persons 
who have been finally determined to be delinquent in the payment of a tax or 
other money collected by the agency. The commission shall adopt rules 
regarding the form and frequency of reports under this subsection. 

(b) The Texas Department of Human Services shall take all action 
necessary to implement the change in law made by this section not later than 
January 1, 1998. The department may not seek recovery through lottery prize 
deduction of an amount of a benefit granted in error to a person under the food 
stamp program or the program of financial assistance under Chapter 31, 
Human Resources Code, before September 1, 1997. 

(c) The executive director of the Texas Lottery Commission is not 
required under Section 466.407, Government Code, as amended by this 
section, to deduct from lottery prizes erroneous amounts granted to lottery 
winners by the Texas Department of Human Services until the department 
provides to the commission all necessary information and reports required for 
implementation of that section. 

ARTICLE 4. CIVIL REMEDIES RELATING TO MEDICAID FRAUD 
AND CREATION OF CRIMINAL OFFENSE 

SECTION 4.01. REDES!GNATION. (a) Chapter 36, Human Resources 
Code, is amended by designating Sections 36.001, 36.002, 36.007, 36.008, 
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36.009, 36.010, 36.011, and 36.012 as Subchapter A, renumbering 
Sections 36.007, 36.008, 36.009, 36.010, 36.011, and 36.012 as 
Sections 36.003, 36.004, 36.005, 36.006, 36.007, and 36.008, respectively, 
and adding a subchapter heading to read as follows: 

SUBCHAPTER A. GENERAL PROVISIONS 
(b) Chapter 36, Human Resources Code, is amended by designating 

Sections 36.003, 36.004, 36.005, and 36.006 as Subchapter B, renumbering 
those sections as Sections 36.051, 36.052, 36.053, and 36.054, respectively, 
and adding a subchapter heading to read as follows: 

SUBCHAPTER B. ACTION BY ATTORNEY GENERAL 
SECTION 4.02. DEFINITIONS. Section 36.001, Human Resources 

Code, is amended by amending Subdivisions (5)-(11) and adding 
Subdivision (12) to read as follows: 

(5) "Managed care organjzatjon" has the meaning assigned by 
Section 32.039(al. 

(.Q} "Medicaid program" means the state Medicaid program. 
(I). [{UJ] "Medicaid recipient" means an individual on whose behalf 

a person claims or receives a payment from the Medicaid program or a fiscal 
agent, without regard to whether the individual was eligible for benefits under 
the Medicaid program. 

(fil (ft}] "Physician" means a physician licensed to practice 
medicine in this state. 

(.2) ((:8}] "Provider" means a person who participates in or who has 
applied to participate in the Medicaid program as a supplier of a product or 
service and includes: 

(A) a management company that manages, operates, or 
controls another provider; 

(B) a person, including a medical vendor, that provides 
a product or service to a provider or to a fiscal agent; (ltftd] 

(C) an employee of a provider;.J!lli! 
(D) a managed care organization. 

Ufil (f91] "Service" includes care or treatment of 
a Medicaid recipient. 

.(ill [tte]] "Signed" means to have affixed a signature directly or 
indirectly by means of handwriting, typewriting, signature stamp, computer 
impulse, or other means recognized by law. 

ill} [ft-tj] "Unlawful act" means an act declared to be unlawful 
under Section 36.002. 

SECTION 4.03. UNLAWFUL ACTS RELATING TO MANAGED 
CARE ORGANIZATION. Section 36.002, Human Resources Code, is 
amended to read as follows: 

Sec. 36.002. UNLAWFUL ACTS. A person commits an unlawful act if 
the person: 

(1) knowingly or intentionally makes or causes to be made a false 
statement or misrepresentation of a material fact: 

(A) on an application for a contract, benefit, or payment under 
the Medicaid program; or 
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(B) that is intended to be used to determine a person's 
eligibility for a benefit or payment under the Medicaid program; 

(2) knowingly or intentionally conceals or fails to disclose an event: 
{A) that the person knows affects the initial or continued right 

to a benefit ·or payment under the Medicaid program of: 
(i) the person; or 
(ii) another person on whose behalf the person has 

applied for a benefit or payment or is receiving a benefit or payment; and 
(B) to permit a person to receive a benefit or payment that is 

not authorized or that is greater than the payment or benefit that is authorized; 
(3) knowingly or intentionally applies for and receives a benefit or 

payment on behalf of another person under the Medicaid program and 
converts any part of the benefit or payment to a use other than for the benefit 
of the person on whose behalf it was received; 

(4) knowingly or intentionally makes, causes to be made, induces, or 
seeks to induce the making of a false statement or misrepresentation of 
material fact concerning: 

(A) the conditions or operation of a facility in order that the 
facility may qualify for certification or recertification required by the 
Medicaid program, including certification or recertification as: 

mentally retarded; 

(i) a hospital; 
(ii) a nursing facility or skilled nursing facility; 
(iii) a hospice; 
(iv) an intermediate care facility for the 

(v) a personal care facility; or 
(vi) a home health agency; or 

(B) information required to be provided by a federal or state 
law, rule, regulation, or provider agreement pertaining to the 
Medicaid program; 

(5) except as authorized under the Medicaid program, knowingly or 
intentionally charges, solicits, accepts, or receives, in addition to an amount 
paid under the Medicaid program, a gift, money, a donation, or other 
consideration as a condition to the provision of a service or continued service 
to a Medicaid recipient if the cost of the service provided to the Medicaid 
recipient is paid for, in whole or in part, under the Medicaid program; 

(6) knowingly or intentionally presents or causes to be presented 
a claim for payment under the Medicaid program for a product provided or 
a service rendered by a person who: 

(A) is not licensed to provide the product or render the service, 
if a license is required; or 

(B) is not licensed in the manner claimed; 
(7) knowingly or intentionally makes a claim under the Medicaid 

program for: 
(A) a service or product that has not been approved or 

acquiesced in by a treating physician or health care practitioner; 
(B) a service or product that is substantially inadequate or 

inappropriate when compared to generally recognized standards within the 
particular discipline or within the health care industry; or 
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(C) a product that has been adulterated, debased, mislabeled, 
or that is otherwise inappropriate; 

(8) makes a claim under the Medicaid program and knowingly or 
intentionally fails to indicate the type of license and the identification number 
of the licensed health care provider who actually provided the service; [or] 

(9) knowingly or intentionally enters into an agreement, combination, 
or conspiracy to defraud the state by obtaining or aiding another person in 
obtaining an unauthorized payment or benefit from the Medicaid program or 
a fiscal agent;.Q[ 

00) is a manaeed care organization that contracts with the Health 
and Human Services Commission or other state agency to provide or arrange 
to provide health care benefits or seryices to individuals eli~ible under the 
Medicaid program and knowingly or intentionally: 

(A) fails to provjde to an individual a health care benefit or 
service that the organization is required to proyide under the contract· 

(B) fails to provide to the commission or appropriate state 
agency information required to be provided by law. commission or agency 
rule. or contractual provision: 

(C) engages in a fraudulent activity jn connection with the 
enrollment of an individual elieible under the Medicaid program in the 
organization's managed care plan or in connection with marketing the 
organization's services to an jndividual eligible under the Medicaid 
pro2ram: or 

!Dl obstructs an inyestigalion by the attorney general of an 
alleged unlawful act under this section. 

SECTION 4.04. APPLICABLE PENALTIES AND CONFORMING 
AMENDMENT. Section 36.004, Human Resources Code, as renumbered by 
this article as Section 36.052, is amended by amending Subsections (a) 
and (e) to read as follows: 

(a) Except as provided by Subsection (c), a person who commits an 
unlawful act is liable to the state for: 

(1) restitution of the value of any payment or monetary or in-kind 
benefit provided under the Medicaid program, directly or indirectly, as 
a result of the unlawful act; 

(2) interest on the value of the payment or benefit described by 
Subdivision (1) at the prejudgment interest rate in effect on the day the 
payment or benefit was received or paid, for the period from the date the 
benefit was received or paid to the date that restitution is paid to the state; 

(3) a civil penalty of; 
(A) not less than $5.000 or more than $15,000 for each 

unlawful act committed by the person that results jn injury to an elderly 
person. as defined by Section 48.002(1) a djsabled person as defined by 
Section 48.002(8)(A). or a person younger than 18 years of age· or 

£.ID not less than $1,000 or more than $10,000 for each 
unlawful act committed by the person that does not result jn iniury to a person 
described by Paragraph {A); and 

(4) two times the value of the payment or benefit described by 
Subdivision (1 ). 
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(e) The attorney general may: 
(1) bring an action for civil remedies under this section together with 

a suit for injunctive relief under Section 36.051 [36-:etB]; or 
(2) institute an action for civil remedies independently of an action 

for injunctive relief. 
SECTION 4.05. CONFORMING AMENDMENT. Section 36.005, Human 

Resources Code, as renumbered by this article as Section 36.053, is amended 
by amending Subsection (b) to read as follows: 

(b) In investigating an unlawful act, the attorney general may: 
(1) require the person to file on a prescribed form a statement in 

writing, under oath or affirmation, as to all the facts and circumstances 
concerning the alleged unlawful act and other information considered 
necessary by the attorney general; 

(2) examine under oath a person in connection with the alleged 
unlawful act; and 

(3) execute in writing and serve on the person a civil investigative 
demand requiring the person to produce the documentary material and permit 
inspection and copying of the material under Section 36.054 [*-666]. 

SECTION 4.06. ADDITIONAL SANCTIONS FOR MEDICAID FRAUD. 
Section 36.009, Human Resources Code, as renumbered by this article as 
Section 36.005, is amended to read as follows: 

Sec. 36.005 (36.889]. SUSPENSION OR REVOCATION OF 
AGREEMENT; PROFESSIONAL DISCIPLINE. (a) The commissioner of 
human services, the commissioner of public health, the commissioner of 
mental health and mental retardation, the executive director of the 
Department of Protective and Regulatory Services, or the executive director 
of another state health care regulatory agency; 

(1) shall suspend or revoke: 
CA) a provider ai:reement between the department or agency 

and a person. other than a person who operates a nursing facility or an 
!CF-MR facility found liable under Section 36.052: and 

(B) a permit. license, or certification granted by the 
department or agency to a person. other than a person who operates a nursing 
facility or an JCF-MR facility found liable under Section 36.052: and 

(2) may suspend or revoke: 
LA) [ffl] a provider agreement between the department or 

agency and a person who operates a nursing facility or an !CF-MR facility and 
~found liable under Section ~ [~]; or 

Qil [ti]] a permit, license, or certification granted by the 
department or agency to a person who operates a nursing facility or an 
!CF-MR facility and who is found liable under Section~[~]. 

(b) A person found liable under Section 36.052 for an unlawful act may 
not provide or arrange to proyide health care services under the Medicaid 
program for a period of 10 years The board of a state agency that operates 
part of the Medicaid program may by rule provide for a period of ineligibility 
longer than 10 years. The period of ineligibility begins on the date on which 
the determination that the person is liable becomes final. This subsection 
does not apply to a person who operates a nursing facility or an 
JCF-MR facility. 
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(£) A person licensed by a state regulatory agency who commits an 
unlawful act is subject to professional discipline under the applicable 
licensing law or rules adopted under that law. 

(d) For purposes of this section, a person is considered to have been 
found liable under Section 36.052 if the person is found liable in an action 
brought under Subchapter C 

SECTION 4.07. AUTHORITY OF ATTORNEY GENERAL. (a) 
Subchapter B, Chapter 36, Human Resources Code, as designated by this 
article, is amended by adding Section 36.055 to read as follows: 

Sec. 36.055. ATTORNEY GENERAL AS RELATOR IN FEDERAL 
ACTION. To the extent permitted by 31 U.S.C. Sections 3729-3733 
the attorney general may brin2 an action as relator under 31 U.S.C. 
Section 3730 with respect to an act in connection with the Medicaid program 
for which a person may be held liable under 31 U.S.C Sectjon 3729. The 
attorney general may contract with a private attorney to represent the state 
under this section. 

(b) The office of the attorney general shall develop strategics to increase 
state recoveries under 31 U.S.C. Sections 3729-3733. The office shall report 
the results of the office's effort to the legislature not later than 
September 1, 1998. 

SECTION 4.08. CIVIL ACTION BY PRIVATE PERSON FOR 
MEDICAID FRAUD. Chapter 36, Human Resources Code, is amended by 
adding Subchapter C to read as follows: 

SUBCHAPTER C. ACTION BY PRIVATE PERSONS 
Sec. 36.101. ACTION BY PRIVATE PERSON AUTHORIZED. (a) A 

person may brin~ a civil action for a violation of Section 36.002 for the person 
and for the state. The action shall be brought in the name of the person and of 
the state. 

(b) In an action brought under this subchapter. a person who violates 
Section 36.002 is liable as provided by Section 36.052. 

Sec. 36.102. INITIATION OF ACTION. fa) A person bringing an 
action under this subchapter shall serve a copy of the petition and a written 
disclosure of substantially all material evidence and jnforrnation the person 
possesses on the attorney general in compliance with the Texas Rules of 
Civil Procedure. 

(b) The petition shall be filed jn camera and shall remain under seal until 
at least the 60th day after the date the petition is filed. The petition may not 
be seryed on the defendant until the court orders service on the defendant. 

(c) The state may elect to intervene and proceed with the action not later 
than the 60th day after the date the attorney general receives the petition and 
the material eyjdence and information. 

(d) The state may. for good cause shown move the court to extend the 
time during which the petition remains under seal under Subsection ()J). A 
motion under this subsection may be supported by affidavits or other 
submissions in camera. 

(e) An action under this subchapter may be dismissed before the end of 
the period prescribed by Subsection (b). as extended as provided by 
Subsection (d) if applicable. only if the court and the attorney general 
consent in writing to the dismissal and state their reasons for consenting. 
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Sec. 36.103. ANSWER BY DEFENDANT. A defendant is not required 
to file an answer to a petition filed under this subchapter until the 20th day 
after the date the petition is unsealed and served on the defendant in 
compliance with the Texas Rules of Cjyil Procedure. 

Sec. 36.104. CONTINUATION OR DISMISSAL OF ACTION BASED 
ON STATE DECISION. (a) Not later than the last day of the period 
prescribed by Section 36.102(c). the state shall: 

(1) proceed with the action: or 
(2) notify the court that the state declines to take ayer the action. 

(b) If the state declines to take ayer the action. the court shall dismiss 
the action. 

Sec. 36.105. REPRESENTATION OF STATE BY PRIVATE 
ATTORNEY The attorney ~eneral may contract with a mivate attorney to 
represent the state in an action under this subchapter with which the state 
elects to proceed. 

Sec. 36.106. INTERVENTION BY OTHER PARTIES PROHIBITED. 
A person other than the state may not intervene or brina a related action based 
on the facts underlyini a pending action brought under this subchapter. 

Sec. 36.107. RIGHTS OF PARTIES IF STATE CONTINUES ACTION. 
fa) If the state proceeds with the action the state has the primary 
responsibility for prosecuting the action and is not bound by an act of the 
person brin~in~ the action. The person brin~ing the action has the ri~ht to 
continue as a party to the action. subject to the limitations set forth by 
this section. 

(b) The state may dismiss the action notwithstandin~ the objections of 
the person briniini the action if: 

(1) the attorney ~eneral notifies the oerson that the state has filed 
a motjon to dismiss· and 

(2) the court provides the person with an opportunity for a hearing on 
the motion. 

(c) The state may settle the action with the defendant notwithstanding the 
objections of the person bringing the action if the court determines. after 
a hearing. that the proposed settlement is fair. adequate. and reasonable under 
all the circumstances. On a showin~ of ~ood cause. the hearin~ may be held 
in camera. 

(d) On a showing by the state that unrestricted participation durjn~ the 
course of the litigation by the person bringing the action would interfere with 
or unduly delay the state's prosecution of the case. or would be repetitious. 
irreleyant or for purposes of harassment. the court may impose limitations on 
the person's participation. including: 

(1) limitin~ the number of witnesses the person may call: 
(2) limiting the length of the testimony of witnesses called by 

the person: 
(3) limiting the person's cross-examination of witnesses: or 
(4) otherwise limiting the participation by the person in the 

litigation. 
(el On a showing by the defendant that unrestricted participation durin~ 

the course of the litigation by the person bringing the action would be for 
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purooses of harassment or would cause the defendant undue burden or 
unnecessary expense the court may limit the participating by the person ig 
the litigation. 

Sec. 36.108. STAY OF CERTAIN DISCOYERY. (al On a showing by 
the sta)e that cer)ain actions of discovery by the person bringing the ac)ion 
would interfere with the state 1s investigation or prosecution of a criminal or 
civil matter arisin~ out of the same facts. the court may stay the discovery for 
a period not to exceed 60 days 

(b) The court shall hear a motion to stay discovery under this section 
in camera. 

(~) The court may extend the period prescribed by Subsection (a) on 
a further showing in camera that the state has pursued the criminal or civil 
investigation or proceedjngs wjth reasonable diligence and that any proposed 
discovery in the ciyil action will interfere with the onBoin~ criminal or civil 
investif:ation or proceedings. 

Sec. 36.109. PURSUIT OF ALTERNATE REMEDY BY STATE. 
Cal Notwithstanding Section 36.101. the state may elect to pursue the staJc's 
claim through any alternate remedy available to the state, including any 
admjnjstratiye proceeding to determine an administrative penalty If an 
alternate remedy is pursued in another proceeding. the person bringing the 
action has the same rights in the other proceeding as the person would have 
had if the action had continued under this subchapter. 

(b) A finding of fact or conclusion of law made in the other proceeding 
that has become fina1 is conc!usjye on all parties to an action under this 
subchapter. For purposes of this subsection. a finding or conclusion is 
final jf: 

(ll the finding or conclusion has been finally determined on aweal 
to the appropriate court: 

(2) no appeal has been filed with respect to the findine or conclusion 
and all time for filing an appeal has expired: or 

(3) the finding or conclusion is not subject to judicial reyiew. 
Sec. 36.) 10 AWARD TO PRIVATE PLAINTIFF. (a) If the state 

proceeds with an action under this subchapter. the person bringing the action 
is entitled, except as provided by Subsection (b), Jo receive at least 10 percent 
but not more than 25 percent of the proceeds of the action. depending on the 
extent to which the person substantially contributed to the prosecution of 
the action. 

(b) If the court finds that the action is based primarily on disclosures of 
specific information. other than information provided by the person bringing 
the action relating to allegations or transactions in a criminal or cjyil hearini 
in a legislative or administratiye report. hearing. audit. or investigation. or 
from the news media the court may award the amount the court considers 
appropriate but not more than seven percent of the proceeds of the action. The 
court shall consider the significance of the information and the role of the 
person bringing the action in adyancjng the case to litigation. 

(c) A payment to a person upder this section shall be made from the 
proceeds of the action. A person receiving a payment under this sectjon is 
also entitled to recejye an amount for reasonable expenses that the court finds 
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to have been necessarily incurred. plus reasonable attorney's fees and costs. 
Expenses. fees and costs shall be awarded against the defendant. 

(d) In this section. "proceeds of the action" includes proceeds of 
a settlement of the action. 

Sec. 36.111. REDUCTION OF AWARD. (a) If the court finds that the 
action was brought by a person who planned and initiated the violation of 
Section 36.002 on which the action was brought. the court may. to the extent 
the court considers appropriate. reduce the share of the proceeds of the action 
the person would otherwjse receive under Section 36.110. taking into account 
the person's role in adyancing the case to litigation and any relevant 
circumstances pertaining to the violation. 

(b) If the person bringing the action is convicted of criminal conduct 
arising from the person's role jn the violation of Section 36.002. the court 
shall dismiss the person from the civil action and the person may not receive 
any share of the proceeds of the action. A dismissal under this subsection 
does not prejudice the right of the state to continue the action. 

Sec. 36,112. AWARD TO DEFENDANT FOR FRIYOLOUS ACTION. 
Chapter 105. Civil Practice and Remedies Code. applies in an action under 
this subchapter with which the state proceeds. 

Sec. 36.113. CERTAIN ACTIONS BARRED. (a) A person may not 
bring an action under this subchapter that is based on allegations or 
transactions that are the subject of a ciyil suit or an administrative penalty 
proceeding jn which the state is already a party. 

(b) A person may not bring an action under this subchapter that is based 
on the publjc djsclosure of allegations or transactions in a criminal or civil 
hearing. in a legislative or administrative report. hearing. audit. or 
investigation or from the news media. unless the person bringing the action 
is an ori~jnal source of the information. Jn this subsection "ori~inal source" 
means an individual who has djrect and independent knowledge of the 
information on which the allegations are based and has voluntarily provided 
the information to the state before filing an action under this subchaptcr that 
is based on the information. 

Sec, 36.114 STATE NOT LIABLE FOR CERTAIN EXPENSES. The 
state is not liable for expenses that a person incurs in bringing an action under 
this sub chapter. 

Sec. 36.115. RETALIATION BY EMPLOYER AGAINST PERSON 
BRINGING SUIT PROHIBITED, (a) A person who is dischar~ed. demoted. 
suspended. threatened harassed. or in any other manner discriminated against 
in the terms of employment by the person's employer because of a lawful act 
taken by the person in furtherance of an action under this subchapter. 
including investigation for. initiation of testimony for. or assistance in an 
action filed or to be filed under this subchapter js entitled to: 

(1) reinstatement wjth the same seniority status the person would 
have had hut for the discrimination; and 

(2) not less than two times the amount of back pay interest on the 
back pay. and compensation for any special damages sustained as a result of 
the discrimination. including litigation costs and reasonable attorney 1s fees. 
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(b) A person may brin~ an action in the appropriate district court for the 
relief provided in this section. 

Sec. 36.116. SOVEREIGN IMMUNITY NOT WAIVED. Except as 
provided by Section 36.112 this subchapter does not waive sovereign 
immunity. 

Sec. 36.117 ATTORNEY GENERAL COMPENSATION. The office of 
the attorney jjeneral may retain a reasonable portion of recoveries under this 
subchapter not to exceed amounts specified in the General Appropriations 
Act. for the administration of this subchapter. 

SECTION 4.09. CRIMINAL OFFENSE AND REVOCATION OF 
CERTAIN LICENSES. Chapter 36, Human Resources Code, is amended by 
adding Subchapter D to read as follows: 

SUBCHAPTER D. CRIMINAL PENALTIES 
AND REYOCATION OF CERTAIN OCCUPATIONAL LICENSES 
Sec. 36.131. CRIMINAL OFFENSE. (a) A person commits an offense if 

the person commits an unlawful act under Section 36.002. 
(b) An offense under this section is: 

0) a Class C misdemeanor if the value of any payment or monetary 
or in-kind benefit provided under the Medicaid pro2ram. directly or 
indirectly as a result of the unlawful act is Jess than $50· 

(2) a Class B misdemeanor if the value of any payment or monetary 
or in-kind benefit provided under the Medicaid pro2ram directly or 
indirectly. as a result of the unlawful act is $50 or more but less than $500· 

(3) a Class A misdemeanor if the value of any payment or monetary 
or in-kind benefit provided under the Medicaid program directly or 
indirectly as a result of the unlawful act is $500 or more but Jess than $1.500: 

(41 a state jail felony if the value of any payment or monetary or 
in-kind benefit provided under the Medicaid program. directly or indirectly. 
as a result of the unlawful act is $1.500 or more but less than $20.000: 

(5) a felony of the third degree if the value of any payment or 
monetary or in-kind benefit provided under the Medicaid proeram directly or 
indirectly. as a result of the unlawful act is $20.000 or more but less 
than $ J 00.000: 

(6) a felony of the second degree if the value of any payment or 
monetary or in-kind benefit provided under the Medicaid pro~ram directly or 
indirectly as a result of the unlawful act is $100.000 or more but less 
than $200 000· or 

(7) a felony of the first de~ree if the value of any payment or 
monetary or in-kind benefit provided under the Medicaid proiram directly or 
indirectly as a result of the unlawful act is $200 000 or more. 

(c) If conduct constituting an offense under this section also constitutes 
an offense under another provision of law. including a provision in the Penal 
Code. the actor may be prosecuted under ejther this section or the 
other provision. 

(d) When multiple payments or monetary or in-kind benefits are 
provided under the Medicaid program as a result of one scheme or continuing 
course of conduct the conduct may be considered as one offense and the 
amounts of the payments or monetary or in-kind benefits a~gregated in 
determining the grade of the offense. 
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Sec. 36.132. REYOCATION OF LICENSES. Ca\ In this section: 
(1) 11 License 11 means a license certificate. rer:istration. permit. or 

other authorization that: 
(A) is issued by a licensing authority· 
(B) is subject before expiration to suspension. revocation. 

forfeiture. or termination by an issuinr: licensinr: authority: and 
(C) must be obtained before a person may practice or eneaee in 

a particular business. occupation. or profession. 
(2) "Licensinr: authority 11 means: 

(A) the Texas State Board of Medical Examiners: 
(B) the State Board of Dental Examiners· 
(C) the Texas State Board of Examiners of Psychologists: 
(D) the Texas State Board of Social Worker Examiners· 
CE) the Board of Nurse Examiners· 
(F) the Board of Vocational Nurse Examjnew 
(G) the Texas Board of Physical Therapy Examiners: 
(H) the Texas Board of Occupational Therapy Examiners: or 
(!) another state agency authorized Io reeulate a provider who 

receives or is eligible to receive payment for a health care seryice under the 
Medicaid program. 

(b) A licensin~ auihority shall revoke a license issued by the authority 10 
a person if the person js convicted of a felony under Section 36.131. In 
reyokine the license. the licensing authority shall comply with all procedures 
eenerally applicable to the licensin~ authority in revoking licenses. 

SECTION 4.10. APPLICATION. (a) The changes in law made by this 
article apply only to a violation committed on or after the effective date of this 
article. For purposes of this section, a violation is committed on or after the 
effective date of this article only if each element of the violation occurs on or 
after that date. 

(b) A violation committed before the effective date of this article is 
covered by the law in effect when the violation was committed, and the former 
law is continued in effect for this purpose. 

ARTICLE 5. SUSPENSION OF LICENSES 
SECTION 5.01. SUSPENSION OF LICENSES. (a) Subtitle B, Title 2, 

Human Resources Code, is amended by adding Chapter 23 to read as follows: 
CHAPTER 23. SUSPENSION OF DRIYER'S OR RECREATIONAL 

LICENSE FOR FAILURE TO REIMBURSE DEPARTMENT 
Sec. 23.001. DEFINITIONS In this chapter: 

(1) 11 Ljcense 11 means a license certificate. registration. permit. or 
other authorization that: 

(A\ is issued by a licensing authority: 
(B) is subiect before expiration to suspension. revocation. 

forfeiture, or termjnalion by an issuing licensin~ authority· and 
(C) a person must obtain to· 

(i) operate a motor vehicle: or 
(ii) engage in a recreational activity. includin& 

hunting and fishing. for which a license or permit is required. 
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(2) "Order suspending a license 11 means an order issued by the 
department directing a licensing authority to suspend a license. 

Sec. 23 002. LICENSING AUTHORITIES SUBJECT TO CHAPTER. In 
thjs chapter. 11 licensing authority'1 means: 

(1) the Parks and Wildlife Department· and 
(2) the Department of Public Safety of the State of Texas. 

Sec 23.003. SUSPENSION OF LICENSE. The department may issue an 
order suspending a license as provided by this chapter of a person who. 
after notice: 

(1) has failed to reimburse the department for an amount in excess 
of $250 granted in error to the person under the food stamp program or the 
program of financial assistance under Chapter 31 · 

(2) has been provided an qpportunity to make payments toward the 
amount owed under a repayment schedule· and 

(3) has failed to cqmply with the repayment schedule. 
Sec. 23.004. INITIATION OF PROCEEDING. (a) The department may 

initiate a proceeding to suspend a person's license by filing a petition with the 
department's hearings division. 

Cb) The proceedin~ shall be conducted by the department's hearings 
division. The proceeding is a contested case under Chapter 2001. 
Government Code. except that Section 2001 054 does not apply. 

(c) The commissioner or the commissioner1s designated representative 
shall render a final decision in the proceeding. 

Sec. 23.005. CONTENTS OF PETITION. A petition under this chapter 
must state that license suspension is authorized under Section 23.003 and 
~ 

(1) the name and. if known social security number of the person: 
(2) the type of license the persqn is believed to hold and the name of 

the licensing authority: and 
(3\ the amount owed to the department. 

Sec. 23.006. NOTICE. (a) On initiating a proceeding under 
Sectiqn 23.004. the department shall give the person named in the petition: 

(!) notice of the person's right to a hearing before the hearings 
division of the department; 

(2) notice of the deadline for requesting a hearing· and 
(3) a form requesting a hearing. 

(b) Notice under this section may be served as in civil cases generally. 
(c) The notice must state that an order suspending a license shall be 

rendered on the 60th day after the date of service of the notice unless by 
that date: 

(!) the person pays the amount qwed to the department; 
(2) the person presents eyidence of a payment history satisfactory to 

the department in compliance with a reasonable repayment schedule: or 
(3) the person appears at a hearing before the hearin~s division and 

shows that the request for suspension should be denied or stayed. 
Sec 23.007. HEARING ON PETITION TO SUSPEND LICENSE. (al A 

request for a hearing and motion to stay suspension must be filed with the 
department not later than the 20th day after the date of service of the notice 
under Section 23.006. 
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(b) If a request for a hearing is filed. the hearings division of the 
department shall: 

(1) promptly schedule a hearin~· 
(2) notity the person and an appropriate representative of the 

department of the date. time. and location of the hearing: and 
13) stay suspension pending the hearing. 

Sec 23.008. ORDER SUSPENDING LICENSE. (a) On makin~ the 
findinis required by Section 23 003 the department shall render an order 
suspending a license. 

(bl The department may stay an order suspending a license conditioned 
on the person's compliance with a reasonable repayment schedule that is 
incorporated in the order. An order suspendina a license with a stay of the 
suspension may not be served on the licensin~ authority unless the stay is 
revoked as provided by this chapter 

(c) A final order suspending a license rendered by the department shall 
be forwarded to the appropriate licensing authority. 

(d) If the department renders an order suspending a license. the person 
may also be ordered not to enaa~e in the licensed activity. 

Ce) If the department finds that the petition for suspension should be 
denied. the petition shall be dismissed without prejudice. and an order 
suspending a license may not be rendered. 

Sec. 23.009. DEFAULT ORDER. The department shall consider the 
alle~ations of the petition for suspension to be admitted and shall render an 
order suspending a license jf the person fails to: 

(1) respond to a notice issued under Section 23.006: 
(2) request a hearing; or 
(3) appear at a hearing. 

Sec. 23.010. REVIEW OF FINAL ADMINISTRATrVE ORDER. An 
order issued by the department under this chapter is a final agency decision 
and is subject to review as provided by Chapter 2001. Government Code. 

Sec. 23.011. ACTION BY LICENSING AUTHORITY. (a) On receipt 
of a final order suspending a license the licensing authority shall 
immediately determine if the authority has issued a license to the person 
named on the order and. if a license has been issued: 

(!) record the suspension of the license in the licensing 
authority's records: 

(2) report the suspension as appropriate: and 
(3) demand surrender of the suspended license if required by law for 

other cases in which a license is suspended. 
(b) A licensing authority shall implement the terms of a final order 

suspendin~ a license without additional review or hearin~. The authority may 
proyide notice as appropriate to the license holder or to others concerned with 
the license. 

(c) A licensing authority may not modify. remand. reverse vacate. or 
stay an order suspending a license issued under this chapter and may not 
review vacate or reconsider the terms of a final order suspending a license. 

(d) A person who is the subject of a final order suspending a license is 
not entitled to a refund for any fee or deposit paid to the licensing authority. 
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le) A person who continues to engaee in the licensed activity after the 
implementation of the order suspendjn2 a license by the licensini authority is 
liable for the same civil and crimjnal penalties provided for en~aiina jn the 
licensed activity without a license or while a license is suspended that apply 
to any other license holder of that licensing authority. 

(fl A licensing authority is exempt from liability to a license holder for 
any act authorized under this chapter performed by the authority. 

(el Except as provided by this chapter an order suspending a license or 
dismissine a petition for the suspension of a license does not affect the power 
of a licensing authority to grant. deny. suspend. revoke terminate or renew 
a license. 

(h) The denial or suspension of a driver's license under this chapter is 
governed by this chapter and not by Subtitle B. Title 7 Transportatjop Code. 

Sec. 23.012. MOTION TO REYOKE STAY. (al The department may 
file a motion with the department's hearings division to revoke the stay of an 
order suspending a license if the person does not comply with the terms of 
a reasonable repayment plan entered into by the person. 

(b) Notice to the person of a motion to revoke stay under this section may 
be giyen by personal service or by mail to the address provided by the person. 
if any in the order suspending a license. The notice must include a notice of 
hearing before the hearings division. The notice must be provided to the 
person not less than 10 days before the date of the hearing. 

(c) A motion to revoke stay must allege the manner in which the person 
failed to comply with the repayment plan. 

(d) If the department finds that the person is not jn compliance with the 
terms of the repayment plan. the department shall reyoke the stay of the order 
suspending a license and render a final order suspending a license. 

Sec. 23.013. VACATING OR STAYING ORDER SUSPENDING 
A LICENSE. (a) The department may render an order vacating or stayine an 
order suspending a license if the person has paid all amounts owed to the 
department or has established a satisfactory payment record. 

(b) The department shall promptly deliver an order vacating or stayine 
an order suspending a license to the appropriate licensing authority. 

(c) On receipt of an order vacating or staying an order suspending 
a license. the licensjng authority shal1 promptly reinstate and return the 
affected license to the person if the person is otherwise qualified for 
the license. 

(d) An order rendered under this section does not affect the right of the 
department to any other remedy provided by hw, inc!udioe the right to seek 
relief under this chapter. An order rendered under this section does not affect 
the power of a licensing authority to grant. deny suspend. revoke. terminate. 
or renew a license as otherwise provided by law. 

Sec. 23.014. FEE BY LICENSING AUTHORITY. A licensing authority 
may charne a fee to a person who is the subject of an order suspendine 
a license in an amount sufficient to recover the administrative costs incurred 
by the authority under this chapter. 

Sec. 23.015. COOPERATION BETWEEN LICENSING AUTHORITIES 
AND DEPARTMENT. (a) The department may request from each licensing 
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authority the name. address socjal security number. licepse renewal date and 
other identifying information for each jndjvjdual who holds applies for or 
renews a license issued by the authority. 

(b) A licensing authority shall proyide the requested information in the 
manner agreed to by the department and the licensing authority. 

(c) The department may enter into a cooperative agreement with 
a licensing authority to administer this chapter in a cost-effective manner. 

(d) The department may adopt a reasonable implementation schedule for 
the requirements of this section. 

Sec. 23.016. RULES. FORMS AND PROCEDURES. The department 
by rule shall prescribe forms and procedures for the implementation of 
this chapter. 

(b) The Texas Department of Human Services shall take all action 
necessary to implement the change in Jaw made by this article not later than 
January 1, 1998. The department may not suspend a license because of 
a person's failure to reimburse the department for a benefit granted in error 
under the food stamp program or the program of financial assistance under 
Chapter 31, Human Resources Code, before September 1, 1997. 

ARTICLE 6. MEASUREMENT OF FRAUD 
SECTION 6.01. HEALTH CARE FRAUD STUDY. (a) Subchapter B, 

Chapter 403, Government Code, is amended by adding Section 403.026 to 
read as folJows: · 

Sec. 403.026. HEALTH CARE FRAUD STUDY. (a) The comptroller 
shall conduct a study each biennium to determine the number and type of 
fraudulent claims for medical or health care benefits submitted: 

(1) under the state Medicaid program· 
(2) under group health insurance programs administered through 

the Employees Retirement System of Texas for active and retired state 
employees: or 

(3) by or on behalf of a state employee and administered by the 
attorney general under Chapter 501 Labor Code. 

(b) A state agency that administers a program identified by 
Subsection (a\ shall cooperate with the comptroller and provide any 
information required by the comptroller in connection with the study. A state 
agency may enter into a memorandum of understanding with the comptroller 
regarding the use and confidentiality of the information provided. This 
subsection does not require a state a~ency to provide confidential information 
if release of the information is prohibited by law. 

(c) The comptroller shall report the results of the study to each state 
agency that administers a program included in the study so that the agency 
may modify its fraud control procedures as necessary. 

(b) The comptrolJer of public accounts shall complete the initial study 
required by Section 403.026, Government Code, as added by this section, not 
later than December 1, 1998. 

SECTION 6.02. COMPILATION OF STATISTICS. (a) Subchaptcr B, 
Chapter 531, Government Code, is amended by adding Section 531.0215 to 
read as follows: 

Sec. 531 0215. COMPILATION OF STATISTICS RELATING TO 
FRAUD. The commission and each health and human seryices agency that 
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administers a part of the state Medicaid program shall maintain statistics on 
the number. type and disposition of fraudulent claims for benefits submitted 
under the part of the program the agency admjnjsters. 

(b) Subchapter C, Chapter 501, Labor Code, is amended by adding 
Section 501.0431 to read as follows: 

Sec 501.0431. COMPILATION OF STATISTICS RELATING TO 
FRAUP. The director shall maintain statistics on the number. type. and 
disposition of fraudulent claims for medical benefits under this chapter. 

(c) Section 17(a), Texas Employees Uniform Group Insurance Benefits 
Act (Article 3.50-2, Vernon's Texas Insurance Code), is amended to read 
as follows: 

(a) The trustee shall; 
W make a continuing study of the operation and administration of 

this Act, including surveys and reports of group coverages and benefits 
available to employees and on the experience thereof;...J!lli! 

(2) maintain statjstjcs on the number. type. and disposition of 
fraudulent claims for benefits under this Act. 

ARTICLE 7. MISCELLANEOUS PROVISIONS 
Sec. 7.01. THEFT BY GOVERNMENT CONTRACTOR. 

(a) Section 31.03(f), Penal Code, is amended to read as follows: 
(f) An offense described for purposes of punishment by 

Subsections (e)(l)-(6) is increased to the next higher category of offense if it 
is shown on the trial of the offense that: 

(1) the actor was a public servant at the time of the offense[~] and 
[f%}] the property appropriated came into the actor's custody, 

possession, or control by virtue of his status as a public servant;_ru: 
(2) the actor was in a contractual relationship with government at 

the time of the offense and the property appropriated came ipto the actor's 
custody. possession or control by virtue of the contractual relationship. 

(b) The changes in law made by this section apply only to an offense 
committed on or after the effective date of this section. For purposes of this 
section, an offense is committed before the effective date of this section if any 
element of the offense occurs before that date. 

(c) An offense committed before the effective date of this section is 
covered by the law in effect at the time the offense was committed. 

ARTICLE 8. WAIVERS; EFFECTIVE DATE; EMERGENCY 
SECTION 8.01. WAIVERS. If before implementing any provision of 

this Act, a state agency determines that a waiver or authorization from 
a federal agency is necessary for implementation of that provision, the agency 
affected by the provision shall request the waiver or authorization and may 
delay implementing that provision until the waiver or authorization 
is granted. 

SECTION 8.02. EFFECTIVE DATE. Except as otherwise provided by 
this Act, this Act takes effect September I, 1997. 

SECTION 8.03. EMERGENCY. The importance of this legislation and 
the crowded condition of the calendars in both houses create an emergency 
and an imperative public necessity that the constitutional rule requiring 
bills to be read on three several days in each house be suspended, and this 
rule is hereby suspended, and that this Act take effect and be in force 
according to its terms, and it is so enacted. 
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The Conference Committee Report was read and was filed with the 
Secretary of the Senate. 

MESSAGE FROM THE HOUSE 

HOUSE CHAMBER 
Austin, Texas 

Friday, May 30, 1997 

The Honorable President of the Senate 
Senate Chamber 
Austin, Texas 

Mr. President: 

I am directed by the House to inform the Senate that the House has taken the 
following action: 

THE HOUSE HAS PASSED THE FOLLOWING MEASURES: 

HCR 146, In memory of James T. "Happy" Shahan. 

SCR 3, Granting Dr. Helen Li permission to sue the state and The University 
of Texas Medical School at Houston. 
(Amended) 

SCR 29, Granting Benita Fogarty permission to sue the State of Texas and the 
Texas Department of Criminal Justice. 

SCR 71, Granting Ori an R. Gardner permission to sue the State of Texas and 
the Texas Department of Transportation. 
(Amended) 

SCR 75, Authorizing the creation of a commission to study the creation of an 
institution of higher education to be located in the southern portion of the 
County of Dallas. 

THE HOUSE HAS CONCURRED IN SENATE AMENDMENTS TO THE 
FOLLOWING MEASURES: 

HB 99 (139 Yeas 1 Nay 1 Present-not voting) 
HB 629 (134 Yeas 11Nays1 Present-not voting) 
HB 1820 (Viva-voce vote) 
HB 2133 (Viva-voce vote) 
HB 2252 (107 Yeas 33 Nays 1 Present-not voting) 
HB 2913 (134 Yeas 0 Nays 1 Present-not voting) 
HB 2948 (133 Yeas 0 Nays 3 Present-not voting) 
HB 3061 (Viva-voce vote) 
HB 3234 (136 Yeas 0 Nays 1 Present-not voting) 
HJR 104 (137 Yeas 0 Nays 1 Present-not voting) 

THE HOUSE HAS REFUSED TO CONCUR IN SENATE AMENDMENTS 
TO THE FOLLOWING MEASURES AND REQUESTS THE APPOINTMENT 
OF A CONFERENCE COMMITTEE TO ADJUST THE DIFFERENCES 
BETWEEN THE TWO HOUSES: 

HB 2697 
House Conferees: Gallego - Chair/Hernandez/Pitts/Puente/Roman 
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THE HOUSE HAS GRANTED THE REQUEST OF THE SENATE FOR 
THE APPOINTMENT OF A CONFERENCE COMMITTEE ON THE 
FOLLOWING MEASURES: 

SB 133 
House Conferees: Dutton - Chair/Goodman/Hochberg/Sadler/Williamson 

SB 360 
House Conferees: Stiles - Chair/Gray/Hightower/Telford/Wilson 

SB 1100 
House Conferees: Jones, Delwin - Chair/Patterson, L.P. "Pete"/Pickett/Place/ 
Staples 

SB 1425 
House Conferees: Horn - Chair/Turner, Bob/Holzheauser/Denny/Ramsay 

SB 1563 
House Conferees: Hartnett - Chair/Clark/Reyna, Arthur/Thompson/Zbranek 

SB 1873 
House Conferees: Hochberg - Chair/Hernandez/Price/Rhodes/Sadler 

SB 1898 
House Conferees: Junell - Chair/Delisi/Greenberg/Krusee/Pitts 

THE HOUSE HAS ADOPTED THE FOLLOWING CONFERENCE 
COMMITTEE REPORTS: 

HB 311 (141 Yeas 0 Nays 1 Present-not voting) 
HB 2017 (145 Yeas 0 Nays 1 Present-not voting) 
HB 2339 (Viva-voce vote) 
HB 3019 (Viva-voce vote) 
SB 1865 (Viva-voce vote) 

THE HOUSE HAS DISCHARGED ITS CONFEREES AND CONCURRED 
IN SENATE AMENDMENTS TO THE FOLLOWING MEASURES: 

HB 1856 (138 Yeas 0 Nays 2 Present-not voting) 
HB 3263 (Viva-voce vote) 

THE HOUSE HAS RECOMMITTED THE FOLLOWING MEASURES TO 
CONFERENCE COMMITTEE: 

HB 2846 (Viva-voce vote) 

Respectfully, 

ls/Sharon Carter, Chief Clerk 
House of Representatives 

MEMORIAL RESOLUTION 

SR 930 - by Truan: In memory of Marilyn Nelson of Denton County. 

CONGRATULATORY RESOLUTIONS 

SR 936 - by Ellis: Congratulating Avis LaVelle. 

SR 937 - by Ellis: Congratulating the Houston Area Chapter of Blacks 
in Government. 
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SR 941 - by Truan: Congratulating Esperanza and Raul Vasquez of 
Corpus Christi. 

SR 943 - by Galloway: Congratulating the University of 
Houston-Downtown. 

SR 944 - by Gallegos: Congratulating Frank and Ida Alvarado of 
Houston. 

SR 945 - by Barrientos: Congratulating the Reverend Raphael C. 
Smith of Austin. 

SR 946 - by Whitmire: Congratulating Jason Scott McClellan 
of Houston. 

SR 950 - by West: Honoring Burton F. Raiford. 

SR 951 - by Barrientos: Congratulating Richard and Judy Hamner 
of Austin. 

SR 953 - by Truan: Congratulating Emilia and Raul Truan, Sr., 
of Kingsville. 

HCR 239 - (Patterson): Honoring Brigadier General Bertus Leroy 
Sisco of the Texas State Guard. 

MISCELLANEOUS RESOLUTIONS 

SR 938 - by Truan: Recognizing the Pan American Golf Association. 

HCR 312 - (Bivins): Designating October 15, 1997, and 
October 21, 1998, as Legislators in Schools Day. 

ADJOURNMENT 

On motion of Senator Truan, the Senate at 5:22 p.m. adjourned 
until 10:00 a.m. tomorrow. 

APPENDIX 

SIGNED BY GOVERNOR 

May 29. 1997 

SB 220, SB 231, SCR 35, SCR 79, SCR 80, SCR 83, SCR 84, SCR 86 

SENT TO SECRETARY OF STATE 

May 30 1997 

SJR 17 

May 30. 1997 

SENT TO GOVERNOR 

SB 79, SB 95, SB 135, SB 143, SB 291, SB 310, SB 325, SB 333, SB 455, 
SB 474, SB 495, SB 502, SB 631, SB 672, SB 882, SB 1137, SB 1354, 
SB 1514, SB 1566, SB 1568, SB 1596, SB 1624, SB 1814, SB 1929 


